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Babbitt Brothers Trading Company
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New Home Sewing Machine Company

(a corporation),
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BRIEF FOR APPELLEE.

THIS COURT CANNOT REVIEW THE EVIDENCE, BECAUSE
SUFFICIENCY NOT CHALLENGED IN COURT BELOW.

Appellee does not accept the statement of the case

and the statement of facts set forth in appellant's

brief as a true statement of facts. Before stating the

case and facts anew, however, appellee desires first to

call to this court's attention certain material matters

which it believes will lessen the work of this court in

reaching its decision on this appeal.

Assignments or specifications of Error I, II, III,

IV, V, VI, VII, VIII and IX necessitate a review of

all of the evidence and testimony offered in the court

below. It is appellee's contention herein that luider



the state of the record in the court below this court

cannot review the evidence.

This is a writ of error brought by appellant to

review a judgment in favor of the appellee, plaintiff

below, in an action at law, tried before the court with-

out the intervention of a jury, by written stipulation

of the parties. The court made special findings of

fact and the sufficiency of these findings to support

the judgment is not challenged. There was no motion

or request at or before the close of the trial to find

generally for the defendant (appellant), or to make

special findings in favor of the defendant (appellant)

and there was no ruling of the court on that question.

In this state of the record it is well settled that an

appellate court cannot consider the sufficiency of the

testimony to support the findings.

Edwards v. Bobinson, 8 Fed. (2d) 726.

In the cited case, Edwards v. Robhison, supra, on

a record identical with that set forth herein next

above. Judge Rudkin, speaking for this court, stated

the settled law on the subject in this jurisdiction as

follows

:

^^In Dunsmuir v. Scott, 217 P. 200, 133 C. C. A.

194, we said :
' The question whether or not, at the

close of the trial, there is substantial evidence to

sustain a finding in favor of one of the parties

to the action is a question of law which arises in

the progress of the trial. Where the trial is

before a jury, that question is reviewable on ex-

ception to a ruling upon a request for a peremp-

tory instruction for a verdict. Where the trial



is before the court, it is reviewable upon a motion

which presents that issue of law to the court for

its determination at or before the end of the trial.

In the case at bar there was no such motion, and

no request for a special finding. We are limited,

therefore, to a review of the rulings of the court

to which exceptions were reserved during the

progress of the trial.' To the same effect, see

National Surety Co. v. Lincoln County, Mont.,

238 F. 705, 151 C. C. A. 555; Societe Nouvelle

d'Armement v. Bamaby, 246 F. 68, 158 C. C. A.

294; Warren v. Bromley (C. C. A.), 288 F. 563."

In the case of

First National Bank of San Rafael v. Philip-

pine Refining Corporation of New York, 51

F (2d) 218,

decided July 13, 1931, in an opinion written by Judge

Wilbur, the case of Edivards v. Robinson, supra, was

commented upon with approval and sustained, this

court holding that judgment upon legal sufficiency of

findings must be invoked by proper motion to au-

thorize appellate court to consider that question, and

further, that where plaintiff failed to raise the ques-

tion of sufficiency of evidence until after adverse judg-

ment was entered, appellant's exceptions to subse-

quent rulings of the trial court held not to present

question for review. In this latter holding this deci-

sion is in accord with that in the Edwards v. Robin-

son case, supra, for in the Edwards v, Robinson case

requests for findings w^ere made after the court had

announced judgment but before judgment was en-

tered.



This same question lias been passed upon frequently

by this court and the conclusion announced in the

cases above cited consistently adhered to.

National Surety Company v. Lincoln Co,, 238

P. 705;

Societe Nouvelle d'Armement v, Barnahy, 246

F.68;

Warren v. Bromley, 288 P. 563

;

Dunsmidr v, Scott, 217 F. 200

;

Gallon V. U. S. Spruce Production Corpn,, 28

F. (2d) 770;

Netvlands v, Calaveras Min, cfe MilL Co., 28 F.

(2d) 89;

Sierra Land & Live Stock Co, v. Desert P, &
M. (7o., 229F. 982;

Feather River Lhr, Co, v, U, S,, 30 F. (2d) 642;

Pabst Brewing Co, v, E, Clemens Horst Co,,

264 F. 909;

China Press Inc, v. Webb, 7 Fed. (2d) 581

;

Phoenix Securities Co. v. Dittmar, 224 F. 892;

Peterson et al. v. U. S. for the use of Washing-

ton Ironworks et al., 253 F. 622.

Nor is the rule restricted to this jurisdiction. It is

the settled law in the Supreme Court of the United

States.

Fleischmain Construction Co. et al. v. United

States of A. to the use of Owforsherg et al,

270 U. S. 349, 46 Sup. Ct. 284, 70 L. Ed. 624;

Lewellyn v. Electric Radiation Co., 275 U. S.

243, 48 Sup. Ct. 63, 72 L. Ed. 262;

Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608;
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Town of Martinton v, Fairhanks, 112 U. S. 670,

5Sup. Ct. 321, 28L. Ed. 862;

St, Louis V, Western Union Telegraph Co., 166

U. S. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044;

Wilson V. Merchants Loan cfe Trust Co,, 183 U.

S. 121, 22 Sup. Ct. 55, 46 L. Ed. 113;

Ingram-Day Lumber Co. v. McLouth, 275 U. S.

471, 48 Sup. Ct. 153, 72 L. Ed. 378;

United States v. United States Fidelity Co., 236

U. S. 512, 35 Sup. Ct. 298, 59 L. Ed. 696;

TowTi of Walnut v. Wade, 103 U. S. 683, 26 L.

Ed. 526.

And has frequently been before the Court of Appeals

of other circuits, and consistently followed:

United States v. Atchison, T. & S. F. Ely. Co.,

270 F. 1 (8CC)
;

Seep V. Ferris-Haggarty Copper Mining Co. et

al., 201 F. 893 (8CC)

;

First Nat. Bank of Ardmore v. Litteer et al.,

10 F. (2d) 447 (8CC)
;

Southern Surety Co. of Des Moines, Iowa, v.

United States, 23 F. (2d) 55 (8CC)
;

Blumenfeld v. Mogi r& Co., 295 F. 123 (5CC)

;

Hirning v. Live Stock Nut. Bank, 1 F. (2d)

307 (8CC)
;

Highway Trailer Co. v. City of Des Moines,

Iowa, 298 F. 71 (8CC)
;

Wear v. Imperial Window Olass Co., 224 F. 60

(8CC)

;

Henry H. Cross Co. v. Texhoma Oil & Refining

Co. et al., 32 F. (2d) 442 (8CC)
;
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Sloss-Sheffield Steel <& Iron Co. v. Stover Mfg.

d Engine Co., 37 F. (2d) 876 (7CC)

;

Buechle v. Montgomery et al., 45 F. (2d) 987

(8CC)

;

Thompson-Starrett Co, v. La Belle Iron Works,

17 P. (2(i) 536 (2CC)
;

Flour City Ornamental Iron Works v. Schuler,

260 F. 662 (8CC)
;

Pennock Oil Co. v. Eoxana Pet. Co., 289 P. 416

(8CC)

;

Akre et al. v. Liherty State Ba/tik of Min-

neapolis, 24 F. (2d) 816 (8CC)
;

Gidf, C. d; S. F. By. Co. v. Clement Grain Co.

et al, 268 F. 535 (5CC)
;

Staffregen v. Moore, 271 F. 680 (8CC)

;

First Nat. Bank of Casselton v. National City

Bank of Chicago, 261 F. 912 (8CC)
;

Simpson-Fell Oil Co. et al. v. Fierce Petroleum

Corp., 32 F. (2d) 576 (8CC)

;

Federal Intermediate Credit Bamk of Omaha v.

L'Herisson, 33 F. (2d) 841 (8CC)
;

McFarlamd v. Central Nat. Bamk of Topeka, 26

F. (2d) 890 (8CC)

;

Denver Livestock Commission Co. et at. v. Lee

et al., 20 F. (2d) 531 (8CC)
;

United States v. Bhodes, 49 F. (2d) 228

(4CC)

;

Shaw V. Owens, 18 F. (2d) 954 (5CC)
;

Palmer v. Aeolian Co., 46 F. (2d) 746 (8CC)
;

Merriam v. Huselton, 45 F. (2d) 983 (8CC)
;

Denver Livestock Commission Co. et al. v. Lee

et al. (8CC), 18 Fed. (2d) 11;



May et al. v. Marbury et al., 39 F. (2d) 438

(6CC)
;

Chicago Great Western By. Co. v. Minneapolis,

St. P. <& S. S. M. By. Co., 176 F. 237 (8CC)
;

United States v. Tyrakowshi, 50 F. (2d) 766

(7CC)
;

Harrison Engineering & Construction Corp, v.

,Vincennes Bridge Co., 22 F. (2d) 802 (7CC)
;

Streeter v. Sanitary District of Chicago^ 133 F.

124 (7CC).

From all of the decisions cited above it is certain

that the sufficiency of the evidence to support the trial

court's findings is not open to review in the Circuit

Court of Appeals.

In the present case the court's findings of fact were

not excepted to and, as we have heretofore pointed

out, the insufficiency of testimony to support them

was not challenged in the court below. On such a

record this court has held in the case of Gillespie et

al, V, Hong Kong & Shanghai Banking Corporation,

23 F. (2d) 670, as to assignments of error based on

the insufficiency of the testimony to support them,

that it is firmly settled that there is no question be-

fore the court for review. In the case last cited Judge

Rudkin, in announcing this rule of practice and pro-

cedure, quoted from the case of Macomher v. Gold-

thwaite, 22 Fed. (2d) 638, decided by this court on

November 7, 1927, wherein the court said:

^^But, of the matters included in the assign-

ments, few are before us for review, for it is

thoroughly well established that, where a "jury is

waived and trial is had to the court, and special
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findings are made, in the absence of a request

for special findings of fact and of exceptions re-

served, based on the ground that sj^ecial findings

made by the court have no evidence to support

them, and of exceptions to the conclusions of law
drawn by the court from the facts found, the

appellate court cannot review the decision of the

trial court upon the merits''—citing Fleischmann

Co. V. United States, 270 U. S. 349,^ 46 S. Ct. 284,

70 L. Ed. 624; Dangberg L. & L. Co. v. Day (C.

C. A.), 247 P. 477; Pabst Brewing Co. v. E.

Clemens Horst Co. (C. C. A.), 264 P. 909; Allen

V. Carton & Jeffrey Co. (C. C. A.), 7 P. (2d) 21;

Pirst Nat. Bank v. Litteer (C. C. A.), 10 P. (2d)

447; Thompson-Starrett Co. v. La Belle Iron

Wks. (C. C. A.), 17 P. (2d) 537; Southern Pac.

Co. V. Kalbaugh (C. C. A.), 18 P. (2d) 837.

^^A wealth of authority from other circuits

might be cited, but, as already stated, the rule is

too firmly established to admit of further contro-

versy. Writs of error to the United States Court

for China form no exception to the rule, China

Press V. "Webb (C. C. A.), 7 P. (2d) 581; Wulf-

sohn V. Russo-Asiatic Bank (C. C. A.), 11 P. (2d)

715, nor has the practice been changed or affected

by the 1919 amendment to section 269 of the

Judicial Code (28 USCA par. 391—Comp. St.

Par. 1246—; Bilboa v. United States (C. C. A.),

287 P. 125; Taylor v. United States (C. C. A.),

2 P. (2d) 444; Peinberg v. United States (C. C.

A.), 2 P. (2d) 955; Damico v. Piremen's Pund

Ins. Co. (C. C. A.), 5 P. (2d) 318; Allen v. Car-

tan & Jeffrey Co., supra; Edwards v. United

States (C. C. A.), 7 P. (2d) 357. Indeed, many

of the cases to which we have referred were de-

cided long after the enactment of that amend-



ment. In Lewellyn v. Electric Reduction Co., 48

S. Ct. 63, 72 L. Ed. 262, decided November 21,

1927, just prior to the submission of this case, the

Supreme Court said

:

^A trial by jury having been waived in writing,

our review in this case is limited to the sufficiency

of the facts specially found to support the judg-

ment, and to the rulings excepted to and pre-

sented by the bill of exceptions (Rev. Stat. par.

649, 700—28 USCA par. 773, 875; Comp. St. par.

1587, 1668—; Fleischmann Co. v. U. S., 270 U.

S. 349, 46 S. Ct. 284, 70 L. Ed. 624), and we are

without power to grant a new trial except for

error thus presented.'
"

The appellee, therefore, objects to the considera-

tion of the bill of exceptions or the question of the

sufficiency of the evidence to justify this judgment or

any of the trial court's findings in its favor, for the

reason that that question w^as not presented to the

trial court at the proper time for its determination

and no exception is shown by the record upon which

such a construction can be predicated in the appel-

late court. The facts found by the trial court are

conclusive on this court. The appellate court is with-

out jurisdiction to review the evidence in such case.

When a law case is tried to the court without a jury,

the questions which are open for review on writ of

error are limited by statute. (Rev. St. par. 649

(Comp. St. 1587) 28 USCA 773; Rev. St. par. 700

(Comp. St. 1668) 28 USCA 875; Rev. St. par. 1011

(Comp. St. par. 1672) USCA 879.) Appellant's As-

signments numbered I to IX inclusive cannot be con-

sidered.
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APPELLANT CANNOT PREDICATE ERROR UPON TRIAL
COURT'S REFUSAL TO ADOPT APPELLANT'S "PROPOSED
AMENDMENTS AND ADDITIONS TO FINDINGS OF FACT"
SUGGESTED AFTER JUDGMENT.

In the present case, after the court had announced

its judgment (p. 52, Tr. Rec.) the plaintiff obtained

an order from the court allowing it thirty days in

which to file findings of fact and conclusions of law

in accordance with its motion. At no time did the

defendant request of the court that the court make

specific findings of fact or specific declarations of

law. The record discloses that after the appellee had

served upon the appellant its proposed findings of

fact and conclusions of law, defendant prepared and

filed ^^ Proposed Amendments and Additions to Find-

ings of Fact." (pp. 57-66, Tr. Rec.) These proposed

amendments and additions to findings of fact were

filed September 18, 1931, more than 20 days after the

court had ordered that judgment be entered in favor

of the plaintiff (appellee), but the defendant did not

request the court to adopt as its findings the pro-

posed amendments and additions. On November 7

plaintiff's proposed findings of fact and conclusions

of law and defendant's proposed amendments and

additions thereto, and plaintiff's objections to defend-

ant's proposed amendments and additions, came on

regularly before the court for hearing. After argu-

ment the court ordered that plaintiff's objections to

defendant's proposed amendments and additions be

sustained and that said defendant's proposed amend-

ments and additions thereto be denied, (p. 67, Tr.

Rec.) At no time or place in the record did the de-

fendant ever object to the findings of fact and con-



11

elusions of law proposed by the plaintiff, and adopted

by the trial court.

It is obvious that the appellant's ^^ Proposed Amend-

ments and Additions" to appellee's Proposed Find-

ings and Conclusions (pp. 57-66, Tr. Rec.) are mere

recitation of evidenciary facts and are not ultimate

facts such as could or should be found by the court

in a proper case. It is apparent by comparison of

those proposed amendments and additions with the

facts actually found by the court (pp. 68-71, Tr. Rec.)

that the court could not have included in its findings

of fact the proposed amendments and additions of the

defendant as they are contrary to the facts actually

found and which necessarily support the court's

judgment. An appellate court must assume that a

trial court judge's refusal of requested fact finding

was based on his view of evidence supporting the find-

ings actually made.

United States i^ Rhodes, 49 F. (2) 228 (4CC),

If defendant's '^Proposed Amendments and Addi-

tions" to plaintiff's proposed Findings of Fact and

Conclusions of Law could be considered as a request

of the court ^Ho make such proposed Amendments

and Additions Thereto" the court's findings and con-

clusions, nevertheless such request came too late, not

having been made during the progress of the trial and

a ruling of the court not having been obtained there-

on and excepted thereto at that time. The record

clearly discloses that at no time either during the

trial or thereafter did the defendant (appellant here-

in) obtain from the trial court a ruling as to the suffi-

ciency of the evidence to sustain the judgment or a
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judgment in favor of the plaintiff. As sustaining us

in our contention that defendant's request for find-

ings, if under the circumstances it could be called a

request, came too late, we cite:

Edwards v, Robinson, 8 F. (2) 726 (9CC)

:

First National Bank of San Rafael v. Philip-

pine Refining Corpn. of N, Y,, 51 P. (2) 218

(9CC)
;

Merriam v, Huselton, 45 F. (2) 983 (8CC)
;

United States v, Atchison T, & S. F. Ry, Co.,

270 F. (1) (8CC)
;

Southern Surety Co, of Des Moines, loiva, v.

U, S,, 23 F. (2) 55 (8CC)
;

Sierra Land <& Livestock Co, v. Desert Power

& Mill, Co,, 229 F. 982 (9CC)
;

Ewert V, Thompson et al,, 281 F. 449 (8C0).

Even if we were to concede, which we do not, that

defendant's ^^ Proposed Amendments and Additions''

to plaintiff's proposed findings of fact and conclusions

of law constituted a request of the court by defend-

ant to find the ^^ Proposed Amendments and Addi-

tions," as the court's findings of fact and conclusions

of law, the defendant could not predicate error upon

the trial court's refusal so to find. In an action at law

tried by the court on waiver of a jury the making of

special findings is discretionary and the court's action

in making such findings, refusing to make requested

findings, or refusing to amend findings made, is not

subject to review. United States v, Atchison T, & S,

F, Ry, Co,, 270 F. 1 (8 C. C.) : Such has been' the

holding by this court speaking through Judge Wilbur

in the case of First National Bank of San Rafael v.
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Philippine Eefining Corporation of New York, 51 F.

(2) 218, wherein it is stated:

^^It is fundamental that the exercise of the dis-

cretion of the trial court is not subject to review

on appeal so that the ruling of the trial court in

denying or granting such a motion made after a

judgment cannot be reviewed.

Here, as appears from the record, appellant

made no motion invoking a rule by the Court,

no ruling was made by the court and no excep-

tion was reserved by the appellant which raised

the question during the trial as to whether or not

the evidence was sufficient as a matter of law to

go to the jury, or to be considered by the judge

as a trier of the facts. The question here is

whether, after judgment, a motion directed to

the discretion of the trial judge and denied by it,

can be made the basis for reviewing a question

of law which was not presented to the trial court

during the trial. In other words, can the denial

of such a motion so made inject into the record an
error in the trial which did not occur during the

trial. Thus stated, the question answers itself."

The question as to whether or not an appellant may
appeal from the trial court's refusal to make special

findings of fact after judgment has been announced

or entered has frequently been before the courts of

appeal of the various circuits and as frequently those

courts have held that such act is discretionary and

not subject to review on appeal.

Southern Surety Co. of Des Moines, Iowa v,

U, S,, 23 F. (2) 55 (8 C. C.)
;

Denver Livestock Commission Co. et al. v. Lee

et al, 18 F. (2) 11 (8 C. C.)

;
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White V. V. S., 48 P. (2) 178-181;

Modoc County Bank v. Bingling, 7 Fed. (2)

535-6 (9 C. C.)
;

Newlands v. Calcweras Min. <& Mill. Co., 28 F.

(2) 89 (9 C. C.)

;

Henry H. Cross Co. v. Texhoma Oil & Refining

Co. et al., 32 F. (2) 442 (8 C. C.)
;

Section 649, 700 Rev. Stat. U. S., 28 U. S. C. A.

paragraphs 773, 875;

May et al. v. Marbury et al., 39 F. (2) 438

(6 C. C.)
;

Merriam v. Hmelton, 45 F. (2) 983 (8 C. C.)
;

American Surety Co. of New York v. Savammah

Creosoting Co., 35 F. (2) 272 (5 C. C.)
;

Globe Indemnity Compawy v. Southern Pacific

Com,pany, 30 F. (2) 580 (2 C. C.)

;

Cushamy et al. v. Crowe et al, 36 F. (2) 37 (8

C. C.)
;

Ozark Pipeline Corporation v, Becker, 32 F.

(2) 66 (8 C. C),

holding that where a trial by jury is waived by written

stipulation, the refusal of findings of fact tendered,

even though they are correct deductions from the

pleadings and evidence, is not error because the mak-

ing of special findings of fact is entirely discretionary

with the court, citing

:

Sections 649, 700, Rev. Stats. (28 U. S. Code

(28 U. S. C. A.) pars. 773, 875) ;

Insurance Company v. Folsom, 18 Wall. 237,

249, 21 L. Ed. 827;

Clement et al. v. Phoenix Ins. Co., Fed. Cas. No.

2,882;
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Folsom V. Mercmitile Ins. Co,, Fed. Cas. No.

4,903;

Marye v. Strouse (C. C), 5 P. 494, 497;

City of Key West v\ Baer (C. C. A.), 66 P. 440,

444;

Aetna Life Ins, Co, v. Board of County Comers

(C. C. A.),79F. 575,576;

State Nat. Bank v. Smith (C. C. A.), 94 F. 605,

609;

Consolidated Coal Co, v. Polar Wave lee Co.

(C. C. A.), 106 F. 798, 799;

Berwind-White Coal Min, Co, v, Martin (C. C.

A.), 124 F. 313, 314;

West Virginia Northern R, Co, v. United

States (C. C. A.), 134 F. 198, 202;

School Dist. No, 11 v. Chapman (0. C. A.), 152

F. 887, 894;

United States v, Atchison, T, c& S, F, Ry. Co,

(C. C. A.),270F. 1,4;

Ewert V, Thompson (C. C. A.), 281 F. 449, 451;

Denver Live Stock Commission Co, v, Lee (0.

C. A.), 18 F. (2d) 11, 16.

THE SUFFICIENCY OF THE FACTS FOUND TO SUPPORT THE
JUDGMENT NOT CHALLENGED.

In the present case there has been no assignment of

error that the facts found are insufficient to support

the judgment and therefore this court is not called

upon to determine the sufficiency of the facts found to

support the judgment. It is the appellee's contention

that the question whether the findings support the
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judgment is not reviewable in the absence of an as-

signment of error raising that question.

George A, Harmer c& Co. v. Chicago, M, & St.

P. Ey. Co, et al., 283 R 915, 920 (8 C. C.)

;

A, T, dc S. F. By. Co. v. Nicholls, 2 F. (2) 12

(9 C. C).

Appellee here contends that if this court could pass

upon the sufficiency of the facts found to support the

judgment that necessarily the conclusion must be that

such facts are sufficient. The suit is one on negotiable

instruments, the allegations in plaintiff's complaint

are clear and simple and support a cause of action.

Judgment in an action tried by the court by stipu-

lation cannot be reviewed, if the complaint states a

cause of action, in the absence of special findings or

bill of exceptions preserving rulings made during the

trial.

Northern Idaho and Montana Power Compamy

V. A. L. Jordan Lhr. Co., 262 F. 765 (9 C.

C);
Homestake Oil Company v. Bigler, 39 F. (2)

40 (9 C. C).

The trial court finds generally in favor of plaintiff

and against defendant on all of the issues raised by

the respective pleadings (p. 68, Tr. Rec.) and further

finds (I) that all of the allegations of plaintiff's com-

plaint are true, and (II) that all of the allegations of

plaintiff's reply to defendant's answer and plaintiff's

answer to defendant's cross-complaint are true. These

findings, we submit, are sufficient to sustain the judg-

ment without the necessity of the court reviewing any

other findings made by the court.
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28 U. S. C. A. page 875 Revised Statutes, Par. 700

(compiled statutes 1668) states:

^^ There shall be no reversal in the Supreme
Court or in a Circuit Court of Appeals upon a

writ of error * * * for any error in fact."

Appellant contends through its brief, and in its assign-

ments of error, that the findings of fact or the judg-

ment are contrary to the weight of, or are unsupported

by, the evidence. A finding of fact contrary to the

weight of the evidence is an error of fact.

Wear v. Imperial Window Glass Co., 224 P.

60, 63 (C. C. A. 8) ;

Haming et al. v. Livestock National Bank, 1

Fed. (2) 307, 310 (C. C. 8) ;

Southern Surety Company w. TJ, S., 23 F. (2)

55 (8 C. C.)
;

Federal Intermediate Credit Bank of Omaha v.

L-Herisson, 33 F. (2) 841 (8 C. C).

It is to be observed that the statutory prohibition

against reversal because of error of fact applies to

the contention that the evidence was insufficient to

support a judgment or finding in appellee's favor, as

well as to the contention that on the uncontradicted

evidence judgment should have been entered for ap-

pellant. (Herning v. Livestock National Bank, supra,

p. 310.)

The conclusion must be that this court cannot re-

view the sufficiency of the evidence to support the

trial court's findings, conclusions of law, or judgment,

and therefore appellant's assignments or specifica-

tions of error Nos. I to IX inclusive cannot be con-
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sidered by this court and this must necessarily fol-

low whether this court does or does not determine the

sufficiency of the facts found to support the judg-

ment.

ARGUMENT ON APPELLANT'S ASSIGNMENTS OF ERROR
NOS. X AND XL

This leaves for the consideration of the court only

two assignments of error, namely, assignments X and

XI.

Appellant's Assignments of Error Nos. X and XI
are predicated on alleged error committed by the court

in the admission of evidence. As to each, objection

was duly made, ruling of the trial court obtained and

exception noted. Under assignment of error X the

appellant contends that the court erred in admitting

in evidence over the objection of defendant that cer-

tain document described as Travelling Salesman's

Daily Report, admitted as Plaintiff's Exhibit No. 5,

and assigns as its reason that such document was self-

serving and not binding upon defendant. Upon the

offer of the document in evidence (p. 199, Tr. Rec.)

the objection was that the instrument was irrelevant,

incompetent and immaterial and in no way binding

the defendant and not purporting to have been a

copy of the contract, not purporting to be a part of

the contract. It is to be observed that the reasons

given in the objection are not now relied upon by the

appellant. The reason now assigned is that the in-

strument ^Svas self-serving" and not binding upon

defendant. In arguing Assignment of Error X on
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page 62 of the brief of appellant, it is to be observed

thai very little is said in support of the assignment.

All that is there said is: ^^The fact that the traveling

salesman's daily report was a writing from plaintiff's

agent addressed to plaintiff does not change its char-

acter from purely hearsay evidence.'' (22 Corpus

Juris 228.) ^^We submit," plaintiff contends in its

argument, ^^That this evidence was hearsay as to the

defendant and therefore inadmissible. We feel that

this is fundamental and will not burden the court

with a long discussion of this point." It is to be ob-

served that although the objection at the time of the

offer was that the instrument was ^^ irrelevant, incom-

petent and immaterial; in no way binding the de-

fendant, not purporting to be a copy of the contract"

(p. 199, Tr. Rec.) and in the assignment of error (p.

18 Brief of Appellant) the reason given is that it is

^^self-serving and not binding upon the defendant,"

nevertheless the only reason given in argument why
it was error for the court to admit it is that the in-

strument was hearsay. We submit that the appellant

has abandoned the reasons assigned for its objection

at the time of offer, as well as those reasons set forth

in its assignment of error, and now seeks to advance

in this court for the first time a ground or reason not

suggested to the trial court. This the appellant should

not be permitted to do.

THE OBJECTION UNDER ASSIGNMENT NO. X TOO GENERAL.

The objection to the offer of the document that it

was ^^ immaterial" is too general and is insufficient to
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support an assignment of error based on the action of

the court in overruling it; such objection being tanta-

mount to no objection at all.

Eli Mining and Land Co. et ah v, Carlton^ 108

F. 24 (8 C. C).

The objection to the offer as ^ 4rr<^levant, incompe-

tent and immateriar' is too general upon which to

predicate any reviewable error. (Shandrew v. Chicago

St. P. M. & 0. Ry. Co., 142 F. 320 (8 C. C.).) They

fail to direct the attention of the trial court to the

objectionable feature complained of.

In Noonan v. Caledonia Gold Mining Co., 30 L. Ed.

1061, 122 U. S. 1886, on the point in question, the Su-

preme Court of the United States, in speaking on the

subject of general objections, holds:

*^Th*e rule is universal, that where an objection

is so general as not to indicate the specific grounds

upon which it is made, it is unavailing on appeal,

unless it be of such a character that it could not

have been obviated at the trial. The authorities

on this point are all one way. Objections to the

admission of evidence must be of such a specific

character as to indicate distinctly the grounds

upon which the party relies, so as to give the other

side full opportunity to obviate them at the time,

if under any circumstances that can be done. U.

S. V. McMasters, 71 U. S. Wall. 680 (18:311);

Burton v. Briggs, 87 U. S. 20 Wall. 125 (22:299) ;

Wood V. Weimar, 104 U. S. 795 (26:781).''
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REASON FOR OBJECTION UNDER ASSIGNMENT X HAS
BEEN CHANGED.

It was incumbent upon the appellant, if it desired a

review by this court of the error complained of, that

the objection must have been made on the specific

ground now relied on.

Twohy Bros. Co. v. Kennedy, 295 F. 462 (9 C.

C);

International Cotton Mills v. BumJiam, 284

Fed. 351 (5 C. C.)

;

Thompson Caldwell Co-nstruction Co. v. Yotmg,

294 F. 145 (4 CO.);
Miller et al. v. Easterbrook et al., 273 F. 143 (4

C. C.)

;

United States v. Smith, 55 F. (2d) 141 (9 C.

C).

^'Where a party excepts to the admission of

testimony he is bound to .state his objection

specifically and in a proceeding for error he is

confined to the objection so taken. If he assigns

no ground of exception, a mere objection can-

not avail him.'^

Burton v. Briggs, 20 Wall. 125, 22 L. Ed. 299;

Noonham v. Caledonia Mining Co., 121 U. S.

393, 400; 7 Sup. Ct. 911, 30 L. Ed. 106.

The Supreme Court of Arizona holds to the general

rule that only the ground urged in the court below

may be used on appeal. In the case of Pickwick

Stages Corporation v. Williams (Ariz. 1930), 287 Pac.

440, the Supreme Court of Arizona says:

^^ Under the first assignment it is contended
that the statement of the driver Lorang, if made
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(a) was but an expression of opinion, (b) was
not within the scope of his employment and
therefore not binding upon appellant, and (c)

was no part of the res gestae. Referring to the

page of the transcript where the testimony ob-

jected to is extended, we find that the objections

thereto were that such testimony was not part

of the res gestae and was not within the scope

of the Lorang employment. There was no objec-

tion to it on the ground that it was the opinion

or conclusion of the witness. Even though the

testimony was objectionable on the ground that

it was merely the opinion of the witness, this

objection was not urged to the court and was
not ruled upon and cannot be made the basis

of error for the first time on appeal. Central

Copper Co. v. Klefisch (Ariz.), 270 Pac. 629.

Error, especially in the admission of evidence, is

directed at the court's rulings and is limited to

the grounds urged against its admissibility when
it was offered.''

Again, in the case of Cooper v. Francis (Ariz. 1930),

285 Pac. 271, that Supreme Court, speaking on the

point now argued, says:

^^ Error cannot be predicated upon the admis-

sion of evidence when the admission was without

objection, nor if the admission is over objection

can error be predicated on grounds other than

those urged in the objections. Rush v. French,

1 Ariz. 99, 25 Pac. 816. If the offered evidence

was not objectionable upon the groimds urged,

its admission, although for other reasons im-

proper, cannot be made the basis of error on

appeal."
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And in the case of Pmvley v. First Nat, Bank (Ariz.

1927), 256 Pac. 507, that court again holds:

^^To meet the defense of negligence in dispos-

ing of the cotton the plaintiff offered a consider-

able bundle of the correspondence passing be-

tween it and Parker & Co., New Orleans cotton

brokers, with whom the cotton was placed. De-

fendants interposed the general objection of ir-

relevancy, immateriality, and incompetency and
self-serving,' the overruling of which is assigned

as error. Here, they say that copies of letters

should not have been accepted without a showing

of the reason for non-production of the originals,

but they made no such objection below, and will

not now be heard.''

Thus it appears that Assignment of Error No. X
should not be considered (1) because the objection is

too general and (2) the appellant is not here urging

the same ground of objection as urged in the court

below.

DOCUMENT COVERED BY ASSIGNMENT X MATERIAL,
RELEVANT AND NOT HEARSAY.

The materiality and relevancy of the document ad-

mitted in evidence is clearly discernible when the

court considers the testimony which had preceded the

offer. It had been the contention of the appellant

that the typewritten offer which had been made to the

appellant by appellee's agent, defendant's exhibit

^^B" (p. 99, Tr. Rec), or a copy thereof, had been

attached to appellee's exhibit 3 and presumably mailed

to appellee. Mr. Haile, a witness for the appellee (p.
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198, Tr. Rec.) testified that he received appellee's

exhibit 3 on the morning of August 20, 1928. Prior to

receiving it, he had knowledge that the order had

been taken very early in the morning of August 14,

1928. As soon as his office was open he received a

telegram, a night letter, which had been sent from

Flagstaff, Arizona, on August 13th. This telegram

was offered and received in evidence without objec-

tion. It stated:

^^Sold car of 150 machines to Babbitt Bros.,

Flagstaff today. Order coming by air mail 130K
20 shuttles; expect to get two 25 orders this

week.'' (p. 199, Tr. Rec.)

When he received the order, appellee's exhibit 3, he

received with it a printed sales report. The printed

sales report was thereupon identified by the witness

as the one received and offered in evidence by appel-

lee, as exhibit 5. Whereupon the objection was made

as related on page 19 of appellant's brief and also on

page 199, Tr. Rec.

As we have stated, the only argument in support

of appellant's assignment of error No. X appears

on page 62 of appellant's brief. Passing at this time

the fact that the appellant's basis for objection in

the court below was not that the evidence was hear-

say, but meeting the appellant on that contention,

we respectfully insist that the document was ad-

missible because part of the res gestae. The situation

is analogous to that in the case of Beaver v. Samuel

Staats Taylor et al, 17 Law Ed. 601, 1 Wall. 637. In

the cited case the question arose as to the payment

of taxes by the agent. Certain receipts were offered.
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Plaintiff objected to the receipts as evidence because

it did not appear when the taxes were paid and for

other reasons. To meet this objection as to the time

of pajonent, the defendants offered in evidence two

letters from the agent to his principal, one of March

10th enclosing one receipt, and the other of May 4th

enclosing the second receipt. The letters gave an

account in detail of the agent's debts and credits as

given in respect to the taxes and referred particularly

to the receipts in question. The letters were objected

to. In the decision the Supreme Court of the United

States says:

^^In connection with the proof of Gilbert's

agency in paying the taxes, it was clearly proper
to allow the receipts to go in evidence to the jury.

His agency could be proved by evidence aliunde.

Such testimony was admissible upon the plainest

principles of the law of evidence. The jury were
the judges of its weight.

The letters and account stand upon a different

footing, and their competency is not so free from
doubt; but after the fullest consideration, we are

all of opinion that there was no error in admitting

them. It was i^roper for the agent to transmit the

receipts to his principals. What was said and
done in that connection was a part of the res

gestae. The contents of the accompanying letters

relative to the receipts are wdthin the rule upon
that subject. The entries in the books of Taylor

& Davis, after the receipts came to hand showing

their action, were admissible for the same reasons.

Both the letters and entries belong to the same
category with what are called S^erbal facts,' and
neither fall within the rule wiiich excludes ^res

inter alios acta'—hearsay and declarations made
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by the party offering them in evidence. The prin-

cipal fact was the transmission of the receipts.

The other facts so illustrate and characterize it

as to constitute the whole one transaction, and
render the latter necessary to exhibit the former
in its true light and give it its proper effect.

It is perhaps not possible to lay down any gen-

eral rule as to what is a part of the res gestae

which will be decisive of the question in every case

in which it may be presented by the ever varying

phases of human affairs. The judicial mind will

always be compelled frequently to apply the gen-

eral principle and deduce the proper conclusion.

The circumstances to which we have just ad-

verted furnish the tests by the light of which

the question, whenever it arises, must receive its

solution. Bruce v. Hurly, 1 Stark. 204; Murray
V. Bethune, 1 Wend. 196; Cox v. Gordon, 2

Dev. 522; Enos v. Tuttle, 3 Con. 250; Allen v.

Duncan, 11 Pick 309; B. & W. R. R. Co. v. Dana,

1 Gray 83; Lund v. Tyngsborough, 9 Cush. 36;

Sessions v. Little, 8 N. H. 271; Thorndike v.

Boston, 1 Mete. 242; Mitchell v. Planters' Bank,

8 Humph. 216; Robertson v. Smith, 18 Ala. 220;

Clealand v. Huey, 18 Ala. 343."

In the present action it was proper and necessary

for the agent Dockery to transmit to the appellee the

order, appellee's exhibit 3, and what he did in con-

nefction with that sending was a part of the res

gestae. The contents of the accompanying report

relative to the order was within the rule upon that

subject and as the Supreme Court of the United States

says in the case quoted above does not fall within

the rule which excludes hearsay and declarations
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made by the party offering them in evidence. The

principal act in the present case was the transmis-

sion of the order. The date of the order was a ma-

terial issue. Whether or not the collateral agreement,

or something else, accompanied the order, was vital

and material. The best evidence of what actually

accompanied the order was the instrument or docu-

ment that actually accompanied it. Under the facts

in the present case the sending in of the daily report

was a duty on the part of the agent and illustrates

and characterizes the order as to constitute the whole

one transaction and render the latter necessary to

exhibit the former in its true light and give it its

proper effect. It is apparent that the trial judge in

the present case applied the general principles rela-

tive to the application of the rule of res gestae and de-

duced the proper conclusion. We submit that the

citation is sufficient to sustain the trial court in his

admission of the document and to warrant this court

in refusing to hold the admission error.

ASSIGNMENT XI NOT SUSTAINABLE.

In his assignment of error No. XI, appellant has,

perhaps inadvertently, on page 228 of the Transcript

of Record, as well as on page 21 of its brief, omitted

a very material part of what transpired before the

court at the moment. After the objection interposed

by Mr. Wilson on the ground that the prior question

called for a conclusion of the witness, the following-

statement, which is the material portion omitted, was
made by Mr. Crable. (See p. 211, Tr. Rec.) :
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*^Mr. Crable. It is not a conclusion—it is a

reason. Here is why we asked, because it appears

from the evidence that in the contract of August
14 there is something said about freight allow-

ance, and we do not want to leave the court the

impression that when we made this allowance we
were doing it in accordance with that contract.

We want to show by this proof that it was done

wholly aside from the contract, without knowl-

edge on the part of the company."

We submit that the reason given by the attorney

for the appellee quoted above, when the objection was

made, is a sufficient answer to appellant's objection

to the admission of that particular testimony. Ap-

parently appellant does not rely upon this assignment.

There is no citation of authority by appellant sup-

porting it. The order, Exhibit ^^3'' sent to the ap-

pellee by its agent provided that the goods would be

shipped f. o. b. shipping point, (p. 119, Tr. Rec.)

The collateral agreement which had been made by the

agent without authority of appellee, appellant's Ex-

hibit ^^B" (p. 101, Tr. Rec.) stated:

^^This car of sewing machines will come to you

freight collect. You to deduct the freight from

the first payment made.''

As a matter of fact freight was allowed by a deduc-

tion of the amount paid from the first trade accep-

tance. It was the desire of the appellee to rebut any

inference that freight was allowed because of the

provision referred to in Exhibit ^^B," as it contended

that that collateral agreement. Exhibit ''B," was not

its contract and it had never received it.
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The issue, having thus arisen, the witness was asked

what his reasons were for allowing freight, thereby

to rebut the inference that it had been allowed on the

strength of the collateral agreement.

There can be no doubt that when the motive, intent

or reason, of a person in doing a particular act is ma-

terial to the issue, the party himself may testify as

to his motive, intent or reason, even though such testi-

mony must necessarily partake of the nature of a

conclusion. Rice Lands & Products Co. v. Blevins

(Calif., 1923), 215 Pac. 402, holding:

^'Plaintiff proved the entry in defendants'

books of certain credits made after October 11,

1915, in the form of commissions as heretofore

stated. Those entries tended strongly to prove

that defendants understood that they were obli-

gated to pay the commissions claimed by plaintiff,

and also to discredit the testimony of Blevins and
Mallon to the effect that Adams had agreed to

waive such commissions. In an effort to over-

throw the inference naturally arising from such

acts on their part, both of the defendants testified

that Scott had originally been asociated with

them in their rice project, but that, after render-

ing services and expending money in the further-

ance of the enterprise, he had been compelled to

drop out on account of financial inability to con-

tinue; that, after the sale of the property, the

defendants agreed that they were under moral
obligations to reimburse Scott, and therefore gave

the credits referred to, and that the credits were
given in the form of commissions as payments
were received on the purchase price of the prop-

erty because that was more convenient than to

make such reimbursements in a single payment,
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but that such credits were not intended as the

commissions provided for in the contract of May
17, 1915.

It was proper to permit defendants to explain

why they gave the credits and made the entries

thereof in their books in the form of commissions,

but it does not appear upon what theory the con-

versation between them was admissible."

In the case of City Nat, Bank v, Jordon, 117 N. W.
758 (Iowa, 1908), defendant was asked whether or not

he relied on certain representations made by opposite

party. The objection was made as calling for conclu-

sion of the witness upon an ultimate fact in issue, but

the court said

:

^^It is true in a certain sense that, in saying he

entered into the purchase because of or in reli-

ance upon the representations made to him by the

seller, the defendant is testifying to a conclusion,

and, perhaps, to one of the ultimate matters of

fact involved in the controversy, but this is by

no means conclusive of the inadmissibility of the

evidence. Whenever motive or intent or the rea-

sons operating to induce a given action by a party

are material considerations in determining rights

involved in any litigation, it is competent for such

party to testify thereto; and the fact that such

testimony may partake of the nature of an opin-

ion or a conclusion, or may relate to some ulti-

mate fact or facts upon which the jury must pass

in reaching their verdict, works no exception to

the rule. 3 Wigmore's Evidence, Sect. 1920,

1921; 1 Elliott's Evidence, Sect. 581.''

In the case of Pooley v. Dutton, 147 N. W. 154

(Iowa, 1914), an action for alienation of affection, the
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wife was asked about her mental attitude toward her

husband. Objection was made as calling for a con-

clusion, but the court held

:

^^All these exceptions may be considered to-

gether. We are of the opinion that all the testi-

mony thus excluded was both competent and ma-
terial. Indeed, the rule making it admissible is

too well settled to admit of serious doubt. It has

not often arisen in this state upon precisely sim-

ilar facts, but the principle here approved has

been often recognized. Stated generally, the rule

is that, whenever it becomes material, in deter-

mining rights involved in litigation, to show the

motive, intent, or other mental operation of any
person, or to ascertain the reasons of influences

which have induced certain action or conduct on

his part, such person may testify directly thereto,

even though such testimony may partake in some
degree of the nature of a conclusion.''

The case then cites Bank case, supra, and many
others.

In the case of Preger v. Barnett (Mich., 1913), 141

N. W. 587, suit for value of goods sold, the defence

was that they were taken only as bailee and w^hile so

held were destroyed by fire, against which testimony

an objection was entered, but the court said:

^ ^ * * * or, if it can be said that a contract for the

sale of the goods existed, it was one which in

terms left the goods at the risk and expense of

plaintiffs until a certain time which had not

arrived. In this connection, we think it was not

reversible error to permit the witness to state that

it was not hisi intention, by what he did, to accept

the goods—waive his protest theretofore sent to

plaintiffs."
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In the case of Central Trust Co. v. Fidelity Trust

Co., 8th Cir. 282 F. 233, on a point analogous to the

one now discussed, the court held

:

^^The testimony excepted to and properly be-

fore us is that the witness, when asked, ^In a gen-

eral way what was that transaction?' answered,

*I loaned him $5,500 on the strength of these

Sheehey papers as collateral' (the notes in con-

troversy). Mr. Piatt. ^I object to the statement

on the strength of it as collateral.' The witness

thereupon testified that he conducted the negotia-

tions on behalf of the banks (the defendants).

Thereupon the court overruled the objection. We
fail to find any error in this ruling.

'

'

It is clearly apparent that the trial court committed

no error in permitting the witness to testify and give

appellee's reasons why the freight had been paid.

Assigmnent of Error No. XI, therefore, is not well

taken.

The trial court committed no error in admitting the

evidence referred to in assignments X and XI. But

if error was committed, it is harmless and not preju-

dicial. It is presumed that the trial court disregarded

it when arriving at its judgment, if improper evi-

dence.

It is the universal rule upon appeal from judgments

rendered in a case tried to the court without a jury,

even where improper evidence has been admitted, for

the appellate court to assume that the trial court, in

arriving at its decision, disregarded such evidence.

This is the rule announced and adhered to by this

court in the case of Edwards v. Robinson, 8 F. (2d)
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726, a case analogous to the present one, and an-

nounced also in the case of Keith Lumber Company v.

Houston Oil Co. of Texas et al,, 257 F. 1 (5CC).

By reason of all of the foregoing, we respectfully

submit that without necessity of review of the evi-

dence, or further consideration of appellant's assign-

ments, the judgment of the trial court should be

affirmed.

APPELLEE'S STATEMENT OF THE CASE, STATEMENT OF

FACTS AND ARGUMENT.

We do not concede that this court may review the

evidence and desire that it be understood that we are

at all times contending that because of the state of

the record in the trial court this court is precluded

from doing so. Conceding arguendo that this court

may review and weigh the evidence, we nevertheless

insist that the evidence supports the trial court's find-

ings and judgment.

It is the universal rule governing appellate courts

upon writ of error in a proper case, where the evi-

dence in the court below may be considered or

weighed, that the appellate court is bound to construe

the evidence in favor of the verdict or findings or

judgment. This is the rule in this circuit and in other

circuits relative to verdicts.

United States v. Pentz, 35 F. (2d) 350 (9CC)
;

Washington By. & Electric Co. v. Stuart, 267

P. 632 (CCA Dist. of Columbia)

;

United States Can Co. v. Ryan, 39 F. (2d) 445

(8CC).
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By statute (Revised Statutes U. S. 649, 28 USCA
773) as well as by stipulation in the present case (p.

46, Tr. Rec.) the findings of the trial court upon the

facts shall have the same effect as the verdict of a

jury. The rule therefore applies in the present case.

In our statement of the case we shall stress those

proven facts which support the findings and judgment

of the trial court, giving unto those facts their rea-

sonable intendment and construction evidently adopted

by the trial court and necessarily to be adopted by

this court.

The issues in the case are quite simple. The suit

was on negotiable instruments—trade acceptances.

The execution, presentation, acceptance, demand for

payment, refusal of payment, protest, ownership and

respective amoiuits were all admitted by defendant.

In answer to the complaint the defendant presented

as its sole defence a total failure of consideration,

such defence being based upon the alleged breach of

an alleged collateral agreement entered into between

plaintiff ^s agent and defendant, which alleged col-

lateral agreement the plaintiff, in its subsequent

pleadings, at all times insisted the agent had no right

or authority to execute on plaintiff's behalf. In

answer to plaintiff's reply, although defendant insists

that the agent did have such authority, it vaguely

suggests as further defence that if the agent was with-

out such authority there was no meeting of the minds

and defendant was not bound by the order, plaintiff's

exhibit 3. The jury was waived by stipulation of

parties (pp. 46-47, Tr. Rec), and the case was tried

to the court sitting without a jury. At the commence-
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ment of the trial and before any evidence was offered,

the following occurred between the court and respec-

tive counsel:

^^The Court. I was about to say, Gentlemen,

that I glanced through the pleadings, and it seems

to me that one of the most material issues in this

case is the authority of the agent Dockery, and
the knowledge of the plaintiff of the contract.

Mr. Crable. That is true.

The Court. It occurs to my mind that if that

contract was presented to the plaintiff or was
not presented to the plaintiff, and they had no
knowledge that the contract was entered into by
Dockery in the name of the plaintiff, it is quite

a material point in this case; and I don't know
the order in which you purpose making your
proof, but it would seem to me that that was the

big point.

Mr. Wilson. We think, your Honor, that those

two are the points upon which the case hinges.

We believe that the evidence will—perhaps cir-

cumstantial from our part^—the only evidence

that could be—some direct as to the question of

agency and further in line with some, we think,

very recent cases that these two instriunents

attached together constitute a contract, and, as

I say, that is, we think, a very w^ell-reasoned case,

and, as we have plead and hope to prove, that

they were attached and did constitute. Our cases

are to the effect that even though they were
detached—even though they become detached

before they reached the plaintiff that the defend-

ants are released upon that state of facts and that

is our position, and we are quite in accord with

your Honor as to the

The Court. If the contract w^as made by a duly

constituted agent?
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Mr. Wilson. Well, we think the cases go con-

siderably further, that even though the agent

exceeded his authority. The cases that we have

are to the effect that even though the agent

and the cases are so identical to this that even

though the agent exceeded his authority, if both

contracts were made and consummated at the

same time, and each of the parties took the two

contracts, which we concede to have been one

under the ruling of thosei cases, that it constitutes

a good defense upon the part of the defendant."

(pp. 79-80, Tr. Rec.)

From the above it seems quite clear that opposing

counsel agreed with the court on its statement of the

material issues to be decided, namely, the authority

of the agent Dockery and the knowledge of the plain-

tiff of the alleged collateral agreement. Examination

of all the evidence will show that throughout the

entire case the defendant insisted and relied upon the

alleged collateral agreement as the contract of the

plaintiff—as an executed contract binding upon the

plaintiff upon its acceptance by the defendant. Its

whole defence is based upon the alleged breach of the

alleged collateral agreement on the part of the plain-

tiff. It is because of this alleged breach that defend-

ant insists there was a failure of consideration. There

could be no failure of consideration unless in the first

instance there was a good and valid consideration. A
review of the evidence will show that at the very com-

mencement of defendant's testimony (p. 89, Tr. Rec),

through its witness Curtis, the defendant endeavored

to prove agency and the authority of the agent by the

production of alleged credentials in the form of a
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card. This same witness again refers to this alleged

authority, (p. 93, Tr. Rec.) This alleged authority

is attempted by defendant to be proven through its

witness Watson, (pp. 192-193, Tr. Rec.) It is our

contention that even though defendant's present

theory of '^no meeting of the minds" was vaguely

suggested in its answer to plaintiff's reply (p. 46, Tr.

Rec), such a defence was not suggested through the

testimony. As confirmation of this contention we

respectfully refer the court to defendant's proposed

amendments and additions to findings of fact (pp.

57-66, Tr. Rec.) with this observation—that nowhere

in any of the suggested findings is there anything

upon which to base defendants' present contention

advanced for the first time before this court, namely,

that Dockery had authority to obtain any sort of

order from defendant and such order constituted the

real contract between plaintiff and defendant. We
submit that if such an issue had been before the trial

court, it is most certain that the defendant, in its

proposed findings, would have sought to obtain a

specific finding on that issue. A reading of defend-

ant's proposed amendments and additions to findings

of fact clearly disclose that the only issues which the

trial court was called upon to determine were those

issues suggested by the trial court at the commence-

ment of the trial, which we have set forth hereinabove.

But, regardless of the fact that the defendant is

here for the first time advancing a theory not pre-

sented to the court below, we insist that the evidence

not only sustains the court's finding and judgment,

but is contrary to the present theory appellant is
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advancing. The record discloses that on August 13

Dockery obtained a certain order for sewing machines

from the defendant on a certain printed form, plain-

tiff's exhibit 3. This order was received by the plain-

tiff, through its credit and collection manager, Mr.

Haile, on the morning of August 20, 1928. (p. 198,

Tr. Rec.) Prior to its receipt Haile had knowledge

that the order had been taken through the receipt of

a telegram bearing date August 13, received at New
York at 3:36 a. m. on August 14 (p. 198, Tr. Rec),

which telegram stated

:

^^Sold car of one hundred fifty machines to

Babbitt Bros. Flagstaff today order coming by

air mail one hundred thirty K twenty shuttles

expect to get two twenty five orders this week."

With the order, plaintiff's exhibit 3, Haile received

a printed sales report, plaintiff's exhibit 5. This

report was dated at Flagstaff, Monday 8/13/1928 (p.

200, Tr. Rec), was signed by Nick T. Dockery and,

among other things, contained these statements

:

^^How is this for the first order?"

'^13th is lucky."

Nothing else was received by plaintiff, except ex-

hibit 3 and the salesman's report, exhibit 5. Haile

was in New York at that time and all orders came to

him. (p. 202, Tr. Rec.) This order, plaintiff's exhibit

3, was in due time filled by the plaintiff and the

machines and other personal property therein ordered

were shipped to the defendant. Plaintiff's exhibit 3

directly above the signature of the defendant, through

its authorized agent Custis, contained the following

language:
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^^It is understood that no conditions agreed to

by any salesman or agent and not embodied here-

in will be in any way binding on the New Home
Sewing Machine Company and it is understood

and agreed that the New Home Sewing Machine

Company shall not be in any way liable under

any separate or collateral agreement made be-

tween the undersigned and its salesman.'' (p.

123, Tr. Rec.)

In testifying regarding plaintiff's exhibit 3, and

particularly the language therein, above quoted, de-

fendant's agent Custis says:

^^I read the order, I endeavor to read every in-

strument before I sign it. I always try to. It is

my custom. I cannot recall any instrument in

particular that I ever signed that I did not read."

(p. 118, Tr. Rec.)

Custis had sent in an order to the plaintiff company
prior to this one in which the same notice of limita-

tion of agent authority appeared, (p. 117, Tr. Rec.)

Mr. Moran, Credit Manager of Babbitt Bros. Trading

Company, who occupied that position during the

month of August, 1928, and during the year 1928 (p.

131, Tr. Rec.) stated that he was familiar with the

printed order of August 13, 1928, Plaintiff's Exhibit

3. He saw it and read it before Mr. Custis signed it;

that Mr. Custis read over the alleged contract of

August 14 before he signed the order (p. 178, Tr.

Rec.) Mr. Moran was interrogated by the court re-

garding the notice of limitation appearing in the

order. Plaintiff's Exhibit 3, as follows:

''The Court. Just a moment, Mr. Moran. In
view of the limitation—the agent's limitation as
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expressed in that agreement—that contract—-in

view of that limitation, wouldn't you deem it

necessary to have a ratification of that collateral

contract by the New Home Sewing Machine Com-
pany in order to protect your house?

A. Not necessarily.

Q. Well, didn't that put you on notice of the

fact that this agent's authority was limited,

especially excluding collateral contract? Let me
see that contract. B, I think. What I referred

to is this language.

The Clerk. It is Plaintiff's 3.

The Court. This language: ^The undersigned

agrees that the New Home Sewing Machines

above described and all the New Home Sewing

Machines purchased hereafter will be sold only

at retail and will not be sold below the established

retail prices, unless allowance is made for old

machines, or discount made for cash. It is under-

stood that no conditions agreed to by any sales-

man or agent and not embodied herein will be in

any way binding on the New Home Sewing Ma-
chine Company, and it is miderstood and agreed

that the New Home Sewing Machine Company
shall not be in any way liable under any separate

or collateral agreement made between the under-

signed and its salesman.' In view of that—you
say you read that and understood it, that limita-

tion. Now, in view of that limitation, how is it

you did not deem it necessary to have the ap-

proval of the plaintiff here—the New Home Sew-

ing Machine Company to the collateral agree-

ment?
A. Your Honor, that is a stock condition that

you will find on nearly every salesman's order

blank.
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Q. Oh, yes, I know, but the courts have con-

strued them. You will find that limitation ex-

pressed in not only the selling of goods, but in the

transportation of freight and passengers. It is

a very common thing to limit the agent's author-

ity, and to give notice that no collateral agree-

ments are valid and binding upon the principal

unless ratified by the principal.

A. That is true.

Q. Now, here was a collateral agreement

which, of course, you say it was handled at one

transaction, both presented at the same time, you
treated them as one agreement. One is dated on
the 13th, and the other is dated on the 14th. I

believe the same contract is dated on the 13th, and
the collateral agreement is on the 14th, but your
testimony is that they were both executed on the

same date?

A. Yes, sir, they were both signed on the same
date.

Q. Both signed on the same day. Well, if it is

executed

A. I can explain that, too, how that came
about.

Q. Yes, I understand, but

A. Now, I had not finished my explanation, if

you will permit me, in regard to why we disre-

garded, which possibly we did, but we have thou-
sands of orders a year with the same identical

qualifications after the salesman's powers.

Q. And limitations?

A. And limitations.

Q. Yes.

A. And we do not, as long as we are dealing
with a reputable firm, which Ave presiuned we were
under this contract, and which we think we are
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now—we did not deem it necessary to wait for the

confirmation."

(p. 180, Tr. Rec.)

And again on the same subject he states:

^^When I dealt with whom I thought respon-

sible persons, it was invariably my custom to dis-

regard those lunitations that appear on orders.

"We did it in that instance, just the same as we do

it with any other instance. We assume that a

reputable firm sends out a representative to sell

their merchandise and they are bound by the

things they do.'' (p. 189, Tr. Rec.)

Nowhere in the testimony offered on behalf of de-

fendant was it suggested that the defendant did not

at all times have notice and knowledge of the limita-

tion of the agent Dockery's authority expressed in the

printed order. Plaintiff's Exhibit 3. Mr. Haile testi-

fied as to just what Dockery's authority was. ^^He,"

speaking of Dockery, ^^was just an ordinary order

seeker—order solicitor." (p. 197, Tr. Rec.) ''I called

Nick Dockery an order seeker, not an order taker."

(p. 198, Tr. Rec.) ^^Mr, Dockery did not have au-

thority to take orders other than on the form I have

referred to, I am referring to form Plaintiffs Ex-

hibit 3/' (p. 198, Tr. Rec.) There is no evidence in

the entire record showing that Dockery 's authority

was other than as just quoted from the testimony of

Mr. Haile. Nowhere in the record is there any evi-

dence showing that Dockery had authority on behalf

of plaintiff to execute the collateral typewritten

agreement of August 14, 1928. It was therefore

proper for the trial court under the evidence to find
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^^That said Agent Dockery as salesman or agent, or

in any other capacity, had no authority for and on

behalf of plaintiff to make or execute that certain

collateral typewritten agreement of August 14, 1928

herein next above referred to." (p. 69, Tr. Rec.)

And further, ^^That the agent Dockery had limited

authority as expressed in the printed written con-

tract of August 13, 1928, a copy of which is

defendant's Exhibit C (Plaintiff's Exhibit 3) and

that in executing the collateral agreement of August

14, 1928 he exceeded his authority; that defendant

had notice and knowledge of such limited and exceed-

ing of authority." (p. 70, Tr. Rec.)

We respectfully submit that it was improper for

the defendant to attempt to prove other authority on

the part of the agent Dockery by the alleged agent's

declarations, namely, by attempting to prove authority

by hearsay through an agent showing the presentation

of a card describing the agent Dockery as ^^Gleneral

Sales Agent." It is fundamental that neither agency

nor authority of the agent can be proved by the

declarations or acts of the agent. As to the card and

any authority given by the card, the record shows

direct proof through the testimony of Mr. Haile

:

*^If the salesman writes in to the company for

some kind of a credential or card, the company
would give them one of the regular form that is

used. It is a little card, the size of an ordinary
personal card. I do not even carry one myself. I

carry my own personal card, but I have seen

these—used them—and there is our trade mark
impressed or embossed in at the top and then the
name ^New Home Sewing Machine Company, 432
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4th Avenue, N. Y. City, now Rockford, Illinois,

and above, in the left hand corner, was the name
of the salesman underneath the word ^salesman.'

If Mr, Dockery had this—anything different from
that—he did not get it from our company. There

is no seal of the company on the card. It is a

mere business card. I do not use the company's

card. No one issues any card except the business

card that I speak about. The Sales Department

do that. They employ salesmen or agents or

managers, and give them just cards, just sales-

man's cards, and we give them our order blanks.

/ know absolutely that in fact Dockery was not

sales manager for Arizona and New Mexico/' (p.

205, Tr. Rec.) ^^I know what authority is given

salesmen, because I am dealing with sales all the

time." (p. 206, Tr. Rec.) ^^I went over the

files to see whether Dockery had any authority

whatever. I cleaned out the files. I found he

had no authority to bind the company under a

contract. His sole authority consisted in seeking

to obtain orders. I know what authority was
given by the Sales Manager because I have seen

the letters that passed between the Sales Manager,

Mr. F. J. Kelly, and John T. Dockery, through

whom all of these negotiations were made. Now
John T. Dockery was advised on what basis his

brother Nick T. Dockery could be used." (pp.

262-267, Tr. Rec.) As far as their actual powers
were concerned, not one of them (referring to

John T. Dockery, Nick T. Dockery and Jorden-

son), not one of these men had any authority to

bind the company. They were given the printed

contracts and literature of the company and were
to endeavor to secure orders for the company un-

der its regular terms and conditions." (p. 207, Tr.

Rec.)
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We repeat that the trial court was warranted in

finding that the agent had limited authority as ex-

pressed in Plaintiff's Exhibit 3 and was without au-

thority for and on behalf of plaintiff to make or exe-

cute that certain collateral agreement of August 14,

1928, Defendant's Exhibit ^^B."

On August 14 Dockery entered into a collateral

agreement with the defendant (Defendant's Exhibit

^'B") in which he attempted to bind the plaintiff by

its terms. At that time the defendant had notice and

knowledge of the want of authority in the agent to

make such agreement on behalf of plaintiff. This the

defendant admits by admitting its knowledge of the

limitations in the printed order. (Plaintiff's Exhibit

3.) The defendant contends that the collateral agree-

ment was entered into prior to the signing of the

order. If this be true, then the defendant had ex-

press notice through the order that the agent had no

authority to bind the plaintiff or on its behalf to enter

into the collateral agreement. What the language in

the order says to the defendant and w^hat the defend-

ant agrees to is this

:

^^When you affix your name to this order you

are bound by what this order relates and that col-

lateral agreement which has just been signed by

you and our agent shall be in no way binding upon
the plaintiff corporation, nor shall that corpora-

tion be liable under that separate and collateral

agreement executed by you and its salesman."

The defendant corporation signed such order and ex-

pressly agreed to the conditions set forth in the quoted

language. The facts and circumstances, however, show
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that the agent's collateral agreement followed the

signing of the order. It bore a subsequent date to the

order. The agent advised its principal that the order

was completed on the 13th day of August by a tele-

gram that day mailed to the principal. The order was

signed by other agent and representative of the de-

fendant than the one who signed the agent's collateral

agreement. The order was one for the acceptance of

the plaintiff as Dockery's principal—executory. The

agent's collateral agreement was one fully consum-

mated upon the defendant's acceptance—executed.

Neither instrument referred to the other. The trial

court was justified in finding that the agent's col-

lateral agreement was executed subsequent to the

order. The agent's collateral agreement and the order

were signed at different places. In any event, whether

the agent's collateral agreement was fully executed

prior or subsquent to the order, the trial court was

warranted under the facts and circumstances of this

case in assuming or finding that the two instruments

were not executed or made simultaneously, and that

the two did not constitute one instrument. So find-

ing, the whole premise of the appellant on appeal is

destroyed. The proof shows that the defendant nevei*

had any knowledge that the agent's collateral agree-

ment existed, or of its contents, until the same was

set forth in defendant's letter of January 7, 1929.

This was long after the machines had been shipped

and the trade acceptances accepted by the defendant,

executed by it and returned to the plaintiff. There is

no evidence showing that the plaintiff at any time

prior to January 7, 1929, had any notice of knowl-

edge that the agent's collateral agreement existed. On
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the other hand and prior to the acceptance of the

trade acceptance by the defendant, in addition to that

knowledge given it in the printed order which it

signed, the defendant received advice from the plain-

tiff sufficient to put it, or any reasonable person, upon

notice that the plaintiff never had received the agent's

collateral agreement, but had received only the order.

This notic arose in reference to a freight item. On
September 29, 1928, the defendant wrote the plaintiff

(pp. 142-143, Tr. Rec.) :

^^ There is freight to be deducted in amount of

$599.90 in addition to the $9.00 error in invoice

of $568.90."

It is to be observed that this freight is mentioned as

a mere incident. The letter itself dealt principally

with the sending of trade acceptances to the plaintiff.

To the letter of September 29, 1928, just referred to,

the plaintiff on October 3, 1928 (pp. 143-144, Tr.

Rec), and in reference to the freight item wrote:
^^ Reference to the original order reveals that

shipment went out f.o.b. shipping point or fac-

tory. The order makes no mention of a freight

allowance. We are wondering where you get this

mistaken impression."

The defendant never at any time replied to that in-

quiry, but on October 9 accepted the trade acceptances

and returned them to the plaintiff. In a letter to the

defendant dated October 15, 1928 (p. 147, Tr. Rec),

again referring to the freight allowance, plaintiff

said:

''It was a mistake, of course, on Mr. Dockery's
part to create any such understanding with you.
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but he was laboring under the wrong impression

at the time/'

To this comment the defendant made no reply. The

evidence discloses that it was in a letter to the plain-

tiff dated December 13, 1928, that the defendant first

makes mention of any alleged agreement of August

14. (p. 152, Tr. Rec.) Plaintiff immediately replied

to that letter (pp. 155-158, Tr. Rec.) in which they

call defendant's attention to the fact that no reply

was made by defendant to plaintiff's letter of October

29 and ask to what contract does the defendant refer.

The defendant does not reply to the letter of Decem-

ber 18 until January 7, 1929, when, for the first time,

the contents of the agent's collateral agreement are

set forth, (pp. 158-162, Tr. Rec.) To the letter of

January 7 the plaintiff immediately replied, advising

that it will not assume or ratify the alleged collateral

agreement and setting forth the limitations on the

authority of the agent Dockery. Attention is directed

to the fact that prior to the acceptance by defendant

of the trade acceptances the defendant on September

6, 1928, wrote the plaintiff (p. 108, Tr. Rec.) saying:

^^On August 13 we gave your representative,

Mr. Dockery, an order for a car of sewing ma-
chines."

It is to be observed that in this letter the defendant

refers to the order of August 13 and not to any col-

lateral agreement of the agent.

The court's attention is directed to the fact that this

suit is one on negotiable instruments. It is apparent

on the face of the instruments that the trade ac-
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ceptances are unconditional promises to pay the

amount therein mentioned at a date certain. It is

conceded that the instruments were not to be nego-

tiated by plaintiff, but were to be held until due date.

The instruments were respectively held until due,

then presented and payment was refused. The trade

acceptances were accepted by defendant October 9,

1928, and after there had been the correspondence

between the defendant and plaintiff relative to the

freight item above referred to.

In addition to the actual notice to the defendant

and knowledge on its part that the agent Dockery

had no authority to enter into the collateral agree-

ment, that agreement in itself is so extraordinary and

unusual that the defendant had no right to assume

that Dockery was authorized to make it as agent for

the plaintiff. Aside from the fact that the instrument

itself shows it to be extraordinary and unusual, it

appears directly from the evidence. (Plaintiff's Ex-

hibit I, pp. 162-3, Tr. Rec; 164-165; 170.) The plain-

tiff, being engaged in this business, was qualified to

express its opinion upon the collateral agreement.

The court had the right to assume plaintiff's opinion

so expressed and thereon enter its findings VII and
VIII.

The law imposes upon the party who relies upon
agency and the extent of that agent's authority the

burden to prove the same.

Texas Co, v, Qitelqitejeti, 263 F. 491 (5CC)
;

U. S. Smelting^ Refining c& Mining Exploration

Co, et al. V. Wallapai Mining & Develop-

ment Co. (Ariz.), 230 Pac. 1109.
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In this case that burden was on the defendant. The

only evidence offered by the defendant to prove such

agency, all of which was objected to by the plaintiff,

was in the nature of acts and declarations of the

alleged agent. The defendant sought to prove not

only the alleged agency, but also the authority of the

alleged agent, by the agent's own acts and declara-

tions. Agency cannot be established by the acts or

declarations of the agent and for this purpose the

agent's acts, declarations or representations were in-

admissible.

Texas Co, v, Qiielquejeu, 263 F. 491 (5CC) ;

Walmsley v, Qiiigley, 129 P. 583 (8CC)
;

Durant Motor Company of N, J. v, Georgia

Motor Co. (Fla.), 18 F. (2d) 95, (5CC).

The defendant failed to prove that the agent

Dockery had any authority to do more than obtain

defendant's order for the machine upon the printed

order blank. (Plaintiff's Exhibit 3.) On the other

hand, plaintiff has shown and conclusively proved to

the court these limitations on the agent's authority

and the court on the proof found the agent's authority

was so limited.

On the general subject of agency it is the law that

one dealing with an agent must be able to trace au-

thority upon which he relies to some word or deed

of the principal.

American National Bank of Saptdpa v. Bart-

lett, 40 P. (2d) 21 (lOCC).

It is the law sustained by innumerable decisions,

without exception, that a party dealing with an agent



51

is bound at his peril to know the limits of the agent's

authority.

Texas Co, v. Quelquejea, (5CC) 263 F. 491; 2

C. J. 562;

Anthony v, Jasper County, 101 IJ. S. 693, 25

Law Ed. 1005;

Richmond Guano Co, et al, v. E, I, DiiPont, De
Nemours & Co, (4CC), 284 F. 803;

Brown v, Armenta, 188 Pac. 260 (Ariz.)
;

American Southern Trust Co, et al, v, McKee
Bank Examiner, 293 S. W. 50 (Ark.)

;

Peaslee-Gaulbert Co, v, Richards, 295 S. W. 137

(Ky.)
;

Dows V, National Exchange Bank, 91 U. S. 618,

636, 637; 23 Law Ed. 214;

Thatcher v. Kaucher, 24 I^aw Ed. 511

;

Otvens Bottle Machine Co, v, Kanawha Bank-

ing Co, (4CC), 259 F. 838;

2 C. J. 562, 563, 564, 569 and 694.

^^The mere fact that one is dealing wdth an
agent, whether the agent be general or special,

shall be a danger signal, and, like a railroad

crossing, suggests the duty to ^stop, look and
listen,' and he w^ho would bind the principal is

bound to ascertain not only the fact of agency,

but the nature and extent of the authority, and
in case either is contraverted the burden of proof

is upon him to establish it. In fine, he must ex-

ercise due care and caution in the premises."

Brutinel v, Nygren, 17 Ariz. 491, 154 Pac. 1042.

L. R. A. 1918F 713, 717.
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The Supreme Court of the United States, in the case

of Slocum V, New York Life Insurance Co,, 228 U.

S. 364, 57 Law Ed. 879, holds that:

^^One who deals with an agent knowing that

he is clothed with a circumscribed authority and
that his act transcends his powers cannot hold

his principal; and this is true whether the agent

is a general or a special one, for the principal

may limit the authority of one as well as the

other.''

It is also the rule of law as well settled as the fore-

going that one who deals with an agent, knowing that

the agent's authority is limited and that the acts of

the agent transcend his powers, is bound by such

knowledge of limitation, and cannot hold the agent's

principal on any contract or promise of the agent

made beyond these known limits of his power. We
will hereinafter cite cases to sustain this rule.

In the present case, it having been clearly shown

that the agent had no authority to enter into the al-

leged collateral agreement of August 14, or to bind

the plaintiff by any promise, agreement or declaration

not contained within the written order of August 13,

the defendant cannot plead as a defense the alleged

collateral agreement, nor can it rely upon the prom-

ises of the agent contained therein. This question

has been before many courts of the land and without

exception has been decided as w^e contend.

As a case analogous to the present one, we cite to

the court the case of Innershoe Tire Co. v. Treadwell

et al, 286 F. 838 (5CC). We cite this case for a fur-

ther reason. It is the intimation of the appellant in
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the present case, although there never was such con-

tention in its pleadings, or in the court below, that a

fraud was perpetrated upon defendant by the plain-

tiff, or its agent. This same contention was made in

the case last cited, under facts similar to those in the

present case. This claim, however, was not sustained

by the Circuit Court, that court holding:

^^The further contention is made that plain-

tiff's salesman perpetrated a fraud upon the de-

fendants by failing to acquaint the plaintiff with

the terms of the parol agreement. But the de-

fendants signed the orders for the admitted pur-

pose of having the plaintiff ship the goods, not-

withstanding they had knowledge of the wddely

different so-called guaranty contained in the cer-

tificate attached to each inner shoe. If there was
any fraud as to warranty, it was facilitated by
the defendant, and was perpetrated upon the

plaintiff.
'

'

We respectfully submit that upon the evidence the

trial court was warrented in making its findings upon

which its judgment was predicated and in entering

its judgment.

We will briefly take up the appellant's propositions

in order.

I.

ARGUMENT ON APPELLANT'S FIRST PROPOSITION.

Appellant's first proposition is:

The agent Dockery tvas a solicitor for the

plaintiff and hence had authority to solicit from
defendant the contract of August 14th, 1928, and
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it was his ditty as such solicitor to forward the

entire contract to his principal, and by reason

of his faihtre so to do, plaintiff and not defend-

ant must suffer any loss occasioned by his delict.

Our answer to this proposition is first and fore-

most an attack upon the premise, that is, the case.

The theories presented to the lower court and the

evidence will not support the premise now urged by

the appellant.

At the outset appellee again calls attention to the

fact that this case was decided for the plaintiff below

by a court sitting without a jury and with a stipula-

tion to the effect that its findings were to be given

the same effect as though they had been made by a

jury.

If any of the facts necessary to support the appel-

lant's proposition are based on conflicting evidence

in the court below, then appellant's premise is false,

for the court found against it on all disputed facts

and it is axiomatic that a reviewing court will not

reverse the lower court on facts found on a conflict of

evidence, for:

^^ Reversal on error limited. There shall be no

reversal in the Supreme Court or in a Circuit

Court of Appeals upon a writ of error, for error

in ruling any plea in abatement, other than

a plea to the jurisdiction of the court, or for any

error of fact."

28 U. S. C. A. par. 879.

Behn v. Campbell (Phil. Islands), 205 U. S.

403, 27 S. Ct. 502, 51 L. Ed. 857;

Duncan v. Atcheson T. dc S. F. R. Co. (Cal.

1896), 72 F. 808, 19 C. C. A. 202;
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Hume V, U, S. (Tex. 1902), 118 F. 689, 55 C.

C. A. 407. Cert, denied 23 S. Ct. 850, 189 U.

S. 510, 47 L. Ed. 923;

Mercer County v. Eyer, Cir. Ct. Apps. 6th Cir.

1 F. (2d) 609.

Upon examination of the evidence, as we have

shown, it quickly appears that appellant's whole

premise is founded upon facts which were found

against it below on conflicting evidence.

A.

Appellant refers in its proposition to ^^the contract

of August 14th, 1928," and a little later speaks of

^^the entire contract.'' For its premise to mean any-

thing at all, it necessarily considers the order form

dated August 13 and the collateral agreement dated

August 14 as one transaction under the name ''the

contract of August 14, 1928." The only difficulty

with this is that there was a conflict on this very

point. Appellant's witnesses testified that both of

these transactions were entered into at the same time,

August 14, and were part of the same transaction.

Circumstantial evidence presented by the appellee was
in direct contradiction to this position, and the court

below found the facts for the appellee.

The evidence upon which the court below found that

there were two transactions, not one contract, entered

into on different dates, is

:

1. The order itself—the only instrument ever re-

ceived by the appellee—bore date August 13, 1928.

(p. 119, Tr. Rec.)
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2. The salesman's daily report, Plaintiff's Exhibit

5, (p. 200, Tr. Rec.) is dated August 13, 1928, and

reports that the order entered into that day is en-

closed and at the bottom says, ^^13th is lucky."

3. A telegram was sent by Dockery on August 13,

Plaintiff's Exhibit 4 (p. 199, Tr. Rec.) to the effect

that he had secured an order that day.

4. The collateral agreement is dated August 14 (p.

99, Tr. Rec.) and appellant does not deny that it

was made on that date; its only contention was that

the order was not signed until that time also.

5. The order dated August 13 was in the form

of an offer which appellant had been familiar with

before and which they knew had to be accepted. (Tes-

timony of O. B. Custis, p. 118, Tr. Rec.) The col-

lateral agreement was an executed contract. It was

in the form of an offer made by Dockery purporting

to be on behalf of the appellee. The appellant then

purported to accept the offer and considered the con-

tract as executed. This clearly appears from the testi-

mony of Moran in concluding that it did not have

to be sent to appellee for approval, (p. 178, Tr. Rec.)

6. In neither instrument is there any reference

to the other agreement or transaction.

7. The agent for the appellant, Mr. Babbitt, who

accepted Dockery 's offer, testified that such agreement

was a collateral agreement, (p. 195, Tr. Rec.)

8. The court considered them two separate trans-

actions as shown by its memorandum

:

^^That agent Dockery had a limited authority

as expressed in the written contract and that in
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executing the collateral agreement he exceeded

his authority ; that plaintiff never ratified the col-

lateral agreement."

Since the court below found, as it was amply justified

in finding that there were two separate transactions,

one the order of August 13 and the other the collateral

agreement of August 14, appellant's whole premise

falls. The order of August 13 was sent in to the ap-

pellee and accepted by it. It was the entire contract

of the parties at that time. It was complete on its

face and contained no reference to any other contract.

The minds of the parties met on that transaction. If

it be true that it was the duty of the agent to forward

the contract of August 14 to appellee, considering that

contract as we must as only the collateral agreement,

then that contract never came into existence. Appel-

lee did not ship the machines in reliance on it, nor

can appellant claim any rights thereunder, for by its

very premise it never became a contract. The law on

this point is expressed in the case of Norfolk Sand

& Gravel Corporation v. Ohio Locomotive Crane Co,,

U. S. Cir. Ct. of Apps. 4th Cir. 1914, 217 F. 25. That

was an action for the contract price of a crane. Plain-

tiff presented an order form on April 11, 1912, which

order contained provisions to the effect that no con-

tract with their agent was binding unless sent in and

accepted by the company in the same mamier as the

order. On April 13, 1912, the plaintiff's sales agent

sent defendants a letter which purported to confirm

an agreement made at the time the order w^as given

and allowing an old crane as a trade-in on the new
one. The order was actually signed by the defendant
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on April 15, 1912, the defendant then having the

agent's letter of April 13, 1912. The order was ac-

cepted on April 17th, 1912, without notice or knowl-

edge of the existence of the letter of April 13th, or

the agreement which the letter attempted to confirm.

The court said:

''The finding of the District Judge that this

paper* (the letter of April 13th) was not sent

to the Ohio Company with the proposal and was
not approved by an officer of the company is w^ell

supported by the evidence. The defendant was
under the duty to ascertain the extent of Butt's

authority. So far from the conduct of the plain-

tiff leading the defendant to suppose that Butt

had authority to make the terms of sale, it very

explicitly negatived such authority. The require-

ment that the contract be in writing and be sent

to the Ohio Company for the approval of an offi-

cer plainly notified defendant that Butt's repre-

sentation extended no further than taking and

submitting to his principal a written offer. The
letter relied on by defendant as part of the offer

was not only a separate docmnent, but it pur-

ported to supersede the provision of the formal

instrument that 50 per cent cash should be paid

in 30 days by the totally different provision that

the plaintiff should take the old machine at a

valuation of $2,300. The defendant having been

thus put on notice not to rely on Butt's promise,

must take the consequences of his failure to send

the letter to the plaintiff along with the formal

contract for approval of its terms. The plaintiff

having submitted to the defendant a written offer

of sale clear in all its terms, and the defendant

having accepted it in writing, no unauthorized
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promise of Butt can affect the right of the plain-

tiff to enforce the contract. If there be loss, the

defendant must bear it, since it was its own fault

that it was deceived by Butt's letter. National

Safe Deposit Co. v. Hibbs, 229 U. S. 391, 33 Sup.

Ct. 818, 57 L. Ed. 1241." (*Our insertion.)

The only conceivable way in which appellant can

use this contract to avoid its liability on these ac-

ceptances is to maintain that the agent had authority

to completely execute the collateral agreement as he

purported to do and then claim failure of considera-

tion in that appellee did not perform that agreement.

This was the appellant's proposition below, which in

this portion of its argument here it now abandons

for the now obvious reason that the court below found

as a fact that no such authority existed and that the

appellant had notice of the lack of authority.

The courts are unanimous in holding that an agent

cannot bind his principal on a contract outside the

scope of his authority, particularly when the limit of

his authority is known to the third party. (See cases

cited under appellee's affirmative proposition, infra.)

Appellant's premise assumes that the agent Dockery

had the authority to solicit ^^the contract of August

14, 1928," again referring thereby to the order of

August 13 and the collateral agreement of August 14.

Aside from the fact that these were separate trans-

actions, as pointed out in A. above, this further as-

sumption of plaintiff is not supported by the evidence,

which is contrary to appellant's statement. Appellant
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fails to quote the entire statement of the witness

C. Haile, who testified as follows:

^^Mr. Dockery did not have authority to take

orders^ other than on the form that I have re-

ferred to. I am referring to a form, Plaintiff's

Exhibit 3/' (p. 198, Tr. Rec.)

The trial court unquestionably had the right to as-

sume, and did assume, that the extent of Dockery 's

powers as agent were as expressed by the witness

Haile, aside from the same limitations placed by de-

fendant in its printed order form. (Plaintiff's Ex-

hibit 3.) Further evidence of this limitation of au-

thority is to be fomid in the telegram of January 17,

1929 (pp. 164-165, Tr. Rec.) which gives the authority

of the agent as authority to solicit orders on that par-

ticular order blank and in no other way. Although

this telegram was subsequent to the acceptance of the

trade acceptances by defendant, nevertheless it pre-

ceded the due dates thereon.

There can be no doubt that the extent of authority

of an agent, where it is not given in writing, is a ques-

tion of fact for the lower court and, therefore, cannot

be reversed on appeal. (No reversal on question of

fact, see statute and cases cited supra.) That it is a

question of fact is held in the following case

:

In Doran v. First Nat, Bank, 160 Pac. 770, 22 N.

M. 236, the court said:

^^ Counsel for the appellee bank admit that

there was a conflict of evidence as to whether

there was actual authority from the appellant to

Thomas Doran, his father, to attend to this busi-

ness, and consequently the court had no right to
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take the case from the jury if the case turned

upon this question. This is clearly so, and it was
error under the circumstances to direct a ver-

dict.
'^

Authority for this proposition is without conflict

and so numerous that we deem a few citations suffi-

cient.

2 (7. J. 962;

Harris v, Leonard Warehouses Inc, 165 N. W.
721, 199 Mich. 580;

Atchison T. & S. F, R. Co., 71 Kan. 696, 81

Pac. 499;

Parham v. Chicago M, & St P. E, Co., 189

Pac. 227 (Montana 1920) ;

Merchants Bank v. State Bank, 19 L. Ed. 1008,

10 Wall. 604, 77 U. S. 604.

This is also true of the question as to whether the

third person had notice.

^^Whether the third person had notice, actual

or constructive, of the agent's want of authority

in the transaction in question is ordinarily a

question of fact for the jury." (2 C. J, 964. See

also 41 Iowa 286, 77 Pac. 732.)

Since this is a question of fact, and since there was

evidence to support this position, we must conclude

that the only authority was to solicit on a particular

blank. If appellant's proposition is good law, and we
submit that it is not, for the reason that it would prac-

tically prohibit trade by use of salesmen; the only

conceivable way in which a principal could protect

himself from additions, to his order blanks, which

were not sent in would be to limit the authority of
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the agent, not alone to the solicitation of orders, but

also to solicitation on that particular blank: Other-

wise he would suffer continuous losses by sending out

goods on receipt of good orders only to find that a

collateral agreement not received or known about had

been made part of the order. The result would be

that he would suffer such losses that he would be

unable to continue in the business by the use of travel-

ing representatives. The fact, as found by the court

below, that such a limitation was made in the case

at bar, completely answers appellant's proposition

that the agent had authority to solicit any kind of an

order aside from the printed blank. (Plaintiff's Ex-

hibit 3.) No rights can be created by the solicitation

on any other form, for a principal may not be bound

by any act of the agent while acting outside the scope

of his authority, particularly where that authority is

known to the third party. (See cases cited under ap-

pellee's affirmative proposition, infra.)

The proposition of the appellant shows a change of

theory on appeal, which, even though it were sup-

ported by the evidence, which it is not, prevents the

appellant from taking advantage of it here.

While it might be said that appellant's pleading in

the court below vaguely raised the question as pre-

sented by appellant's first proposition, the whole trend

of its evidence below was to the effect that the agent

had authority to bind its principal by the collateral

agreement. This appears so strongly throughout the

evidence that it would be useless and unnecessary to
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point out the specific instances at this point, and,

as we have hereinbefore pointed out, conclusively

appears from the proposed ^^Additions and Amend-

ments" to plaintiff's requested findings, (pp. 57-66,

Tr. Rec.) These two theories are diametrically

opposed. The one supposes no authority on the part

of the agent to bind the principal to the collateral

agreement and no contract in existence; the other

presumes a binding contract entered into by an agent

having authority. It is grossly unfair to a trial court

to try a case on one theory, and then change to an

exactly opposite theory on appeal. Even if the issue

were raised by the pleading, it was never pressed

below, and the court never really passed on it. All

the lower court had before it, under the presentation

made by the appellant, was whether or not the agent

had authority to enter into the collateral agreement.

"When it is true that the theory has been changed on

appeal, the appellate court will not and should not

give any weight to it, regardless of its merit. This

is the only fair thing to do toward the trial court.

Many cases have held this to be the law. Among
them we find Ford Motor Co. v. Farrington, 245 P.

850 (9CC), where this court said:

^^The major part of appellant's brief is de-

voted to the question whether or not its ^agency
contract' is obnoxious to the anti-trust laws, and
therefore void; but in view of the fact that the

cause was tried and submitted upon the theory
that the contract was valid, and that the rights

of the parties were defined and were to be mea-
sured thereby, the inquiry is thought to be im-
material."
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See also:

Mellon V, Davis, 292 F. 82 (1st CC)

;

San JwaH Light d T, Co. v, Requena, 224 U. S.

89, 56L. Ed. 680;

Virtue Creamery Package Mfg. Co., 227 U. S.

8, 57L. Ed. 393;

Virginian R. Co. v, Mullens, 271 U. S. 220, 70

L. Ed. 915.

There is further reason why appellant cannot main-

tain that the agent had authority to solicit any order.

Appellant says: ^^ Since the agent was a solicitor, he

had authority to solicit any order.'' In other words,

it implies that he had such authority; that such was

his ostensible authority. But, where a third person

has knowledge of the limit of the authority of the

agent, he cannot rely on ostensible authority or main-

tain that he was misled into belief that the agent had

greater authority. There can be no doubt that the

appellant had notice ; it was on the order blank, and

the witnesses for the appellant admit that they read

the limitation, though they say they disregarded it.

Under such circumstances the cases are unanimous in

holding that they cannot rely on any greater authority

than that actually expressed. This is so held in the

case of National City Bank of Seattle v. Gorham

Engineering Co., 95 Wash. 52, 163 Pac. 6, a case

where written authority was sent to the bank authoriz-

ing the agent to endorse paper payable to Grorham

Engineering Co. on behalf of said company, thereby

protecting the bank from loss. The agent endorsed

a note payable to himself as agent of the engineering
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company. Suit was brought against the company on

the endorsement. The court said:

^^We think it is too plain for argimient that,

under the express written authority quoted above,

the bank was not authorized to take this note, as

a liability against the Gorham Engineering Com-
pany, upon the endorsement by Mr. Randies,

because the note was not a note payable to the

Gorham Engineering Company.

Argument is made to the effect that the Gorham
Engineering Company placed Mr. Randies in a

position as agent, and that where one of two inno-

cent parties must suffer, that one must bear the

burden who placed the agent in a position to do

the wrong, but that rule has no application to

this case, because here the bank was fully advised

of Mr. Randies' authority. The letter of authority

above quoted was dictated in the presence of the

President of the bank at his suggestion. It con-

tains_ the whole authority of Mr. Randies, which

is simple, direct and explicit. The bank was not

led to believe that Mr. Randies had other au-

thority than that expressly stated in the letter.

In short, when the bank took this note with the

endorsement of Mr. Randies upon it, it w^as fully

informed of his authority, and cannot be said to

be an innocent purchaser under such circum-

stances.''

To the same effect are the following cases

:

Aetna Chemical Co. v. Spalding c6 Kimhall Co.

(Vt.,1924), 126 Atl. 582;

Stevens v. Whole Wheat Milling Co,, 172 N. W.
244;

Phez Co, V, Salem Fruit Union (Ore.), 233

Pac. 547;
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J. C, Quillan & Bros, v. Wales Adding Ma-
chine Co, (Ga., 1925), 128 S. E. 698;

Trockstien v. Pacific Kissel Kar Branch
(Calif., 1917), 164 Pac. 906;

Pace V, Edgemont Inv, Co, (Ore., 1931), 4 P.

(2d) 633;

American National Bank v. Bartlett, 40 F. (2d)

21 (lOCC)
;

Slocum V, Netv York L, Ins. Co,, 57 L. Ed. 879

;

Metropolitan Aluminum Co, v, Lau, 112 N. Y.

S. 1059.

II.

APPELLEE'S AFFIRMATIVE PROPOSITION.

Appellee has pointed out the fallacies in appellant's

first proposition under the facts found by the court

below. Appellee will now point out the theory upon

which it relied in the court below, and the facts

actually found by the court to sustain that position

under the law.

The agent Dockery had authority only to solicit

orders on a particular blank and had no authority to

bind the company by any collateral agreement. He

approached the appellant and asked it to buy. It

gave him an order on the blank, after reading the

limitation of his authority contained therein. It then

entered into a collateral agreement with him whereby

he was to sell machines for it, and was to take back

the machines not sold, and whereby the appellee

company was to pay the freight, contrary to the pro-

vision of the order, which was f . o. b. the point of
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shipment. After some correspondence, by which it

received notice that the principal had never received

or ratified the collateral agreement, it signed certain

trade acceptances. When these acceptances became

due, they were refused on the ground that the appellee

had failed to perform the collateral agreement. This

suit was then brought on the acceptances. Under this

set of facts, which are the facts actually found by the

court, the cases are all one way, holding that the

appellant could gain no rights through the execution

of the collateral agreement which was outside the

scope of the authority of the agent, it having knowl-

edge or notice that the authority of the agent w^as

limited as set forth in the printed order form, and

the appellee had neither knowledge nor notice of the

existence of the agent's collateral agreement.

Metropolitan Aluminum Co. v. Laii, 112 N. Y.

S.1059;

Schuster et al. v. North American Hotel Co.,

184 N.W. 136;

Ryan <£ Miller v. American Steel & Wire Co.,

146 S. W. 1099 (Ky.)
;

Nolan Milling Company v. White Grocery Co.,

182 S. W. 191 (Ky.)
;

Schuster et al. v. North American Hotel Co.,

186N. W. 87;

J. W. Leavitt & Co. v. Dinnic, 168 Pac. 292

(Ore.)

;

Tockestin v. Pacific Kissel Kar Branch, 164

Pac. 906;

New Prague Flour Mill Co. v. Hewitt Grain S
Provision Co. of Escanaha, 196 N. W. 890

(Mich.)

;



68

Stephens v. Wholewheat Milling Co,, 173 N. W.
244 (S. D.)

;

U. S, V. Williams, 28 Fed. Case No. 16,724;

Slociim V, N. F. Life Imsurance Co., 228 U. S.

364;57Law. Ed. 879;

Flower City Plant Food Co. v. Roberts, 80 N.

Y. S. 1060;

Pneumatic Sale Company v. Carey Salt Com-

pany, 155 Pac. 942 (Kan.)
;

Fain Lumber Co. v. J. L. Metz Furniture Co.,

12 Fed. (2d) 701 (8CC)

;

AcUernhan v. Channel Commercial Company,

199 Pac. 1101 (Calif.)

;

International Harvester Co. v. Foran, 195 Pac.

867 (Kan.)
;

Eobie V. Holdahl, 230 N. W. 641 (Minn.)
;

New York Life Ins. Co. v. Fortin, 9 Fed. (2d)

320 (5CC)
;

National Harvester Company of America v.

Bieke, 9 Fed. (2d) 776 (8CC)
;

717 Tire Service v. Firestone Tire <& Rubber

Co., 288 S. W. 558 (Tex.)
;

Inner Shoe Tire Co. v. Treadwell et ah, 286 Fed.

838 (5 C. C.)

;

Pacific States Automotive Finamce Corpn. v.

Addision, 261 Pac. 683 (Idaho)
;

International Harvester Co. v. Leifer, 293 Pac.

381 (Wyoming);

Moorman Manufacturing Co. v. Selsor, 226 S.

W. 89 (Mo.)
;

Inner Shoe Tire Co. v. Williamson, 240 S. W.
330 (Tex.)

;
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Miles F. Bixler v. Bimy, 7 S. W. (2d) 398

(Mo.)

;

Standard Sanitary Manufacturing Co. v. Stump

et al., 278 S. W. 583 (Ky.)
;

Gates et al. v\ Flanigan, 31 S. W. 945 (Ark.)
;

Larren v, Spalding Manufacturing Co., 85 S.

593;

Ismert-Hinckle Milling Co. v. Natches Baking

Co., 86 So. 588;

Dr. Shoop Family Medicine Co. v. J. A. Mizell

ck Co., 62 S. E. 511 (N. C);

Norfolk Southern Rly. Co. v. Smitherman et al.,

101 S. E. 208 (N. C);
Virginia Railway Co. v. Stoke, 113 S. E. 704

(Va.)
;

McGaskey Register Co. v. Curfman, 90 N. E.

323 (Ind.)

;

Edwards v. Heralds of Liberty, 107 A. 324

(Pa.)

;

Auto Outing Company v. McFrederick, 125 A.

886 (Md.)
;

Legnard v. Standard Life & Accident Ins. Co.,

81 N. Y. S. 516;

Bixler v. Henson, 197 111. App. 101

;

E. 0. Eichelroth v. Long, 156 111. App. 108;

Colorado Development Corpn. v. Bragdon, 106

K E. 633 (Mass.)
;

Steiner Mfg. Co. v. Kochanieqicz, 128 A. 608

(N. J.)

;

J. I. Case Threshing Machine Co. v. Maines, 254

S.W. 931 (Tex.);

Clark & Schafer v. Garr-Scott & Co., 163 S. W.
681 (Tex.)

;
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Ashalter v. Peterson, 214 N. W. 964 (Mich.)

;

J. B. Colt Cmnpmiy v. Conner, 139 S. E. 694

(N. C.)
;

L. D. Powell Co. V. Sturgeon, 299 S. W. 274;

Advance Burnley Thresher Co. v. Sehaw, 268

Pac. 738 (Kan.)

;

Stephens v. Chatfield, 18 S. W. (2d) 1006

(Ky.)

;

Stephens v. Stanley, 121 S. 814 (Miss.)
;

Stephens v. Smotherman, 24 S. W. (2d) 670;

Hughes v. William F. V. Newman <& Sons, 235

N. W. 192 (Mich.)

;

Bruner et al. v. Kansas Moline Plough Co., 104

S. W. 816 (Ind. Terr.)
;

Aetna Chemical Co. v. Spalding & Kimball Co.,

126 Atl. 582 (Vt.)
;

Kasch et al. v. William et al., 251 S. W. 816

(Tex.)

;

Blackstead Mercantile Co, v, J. W. Fortner &
Co,, 158 S. W. 216 (Tex.)

;

2 Corpus Juris 569;

2 Corpus Juris 575;

21 R, C. L, 908;

21 B. C. L. 909.

When the facts which the court found in the lower

court are considered, and we have shown that they

were supported by the evidence, it at once becomes

apparent that appellant's cases on the first proposition

are out of point, just as its premise is false. We
briefly comment on appellant's cases cited under its

first proposition. The case of Davis v. Danforth

(Iowa 1885), 22 N. W. 889, was a case involving a
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warranty contained in plaintiff's catalogue for which

the agent substituted a written warranty which he

failed to forward to his principal. The distinguishing

facts in the cited case from the present case are

:

1. No limitation of the agent's powers appeared on

the face of the order; 2. The court below found as a

fact that the agent had authority to solicit orders,

not orders limited to a particular blank as we must as-

sume the court found in the present case; 3. The court

in the cited case said: ^^The satisfactory answer to the

objection is that the agent did not assume to bind

plaintiff by any contract. He did not undertake either

to sell the goods or to give any warranty of their

quality." In the case at bar, in the contract of August

14, 1928, the agent clearly tried to bind the appellee;

he purported to enter into a binding contract and

nothing in that contract pointed to the theory that

the parties only considered it an offer ; 4. Strong dis-

senting opinion where Justice Adams says: ^^What he

undertook to do outside of what he was employed to

do, he undertook for the defendants.'' Court found

for the defendant below on issues of fact. In the

present case the finding were in favor of the plaintiff.

The case of United States Nat. Bank v, Chappell

(Mont. 1924), 230 Pac. 184 cited by appellant is hope-

lessly out of point, for there was a ratification and an

attempt on the part of the defendant to claim that only

part of the contract was ratified, that is, the part that

was made with avithority. The distinction becomes

clear on reading the syllabus. ''5. Banks and bank-

ing Key 114—Execution of note transfer of stock, and
execution of collateral agreement held single transac-
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tion within statute, as respects bank's ratification of

agent's act." There was also a statute which said:

^ ^Ratification of a part of an indivisible transaction is

a ratification of the whole/' In the case at bar there

was no question of ratification of the contract of

August 14, 1928. The appellee never heard of that

transaction until long after it was too late to do any-

thing about it, and long after it had parted with pos-

session of its goods.

In the case of Miller v. Haley (Ariz. 1931), 300 Pac.

1020, the very first statement of the court is ^^ Under

our familiar rule we must resolve all conflicts in the

evidence in favor of such a theory of the facts as will

support the verdict of the jury." In the case at bar

the decision of the court on the facts is against the

position of appellant, so all facts must be resolved in

favor of the appellee. In the case above, the order

signed was on the order blank and contained the whole

contract. In the present case the printed blank sent

in was the exact contract entered into by the appellant.

Appellant in the present case maintains that the other

contract was attached thereto and removed by the

agent, but the evidence is conflicting on this point.

The lower court therefore must have found that they

were not attached and not the same contract. In the

cited case the court also says

:

^^Had plaintiff in this case been attempting to

enforce a contract according to terms stated by

him to Stanaland, but not known to defendants,

the situation would have been very different, but

he is not asking for this, but rather to prevent

their enforcing as against him a contract which he

did not make."
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In the present case the appellant is attempting to

hold the appellee to the contract of August 14, 1928,

which it never made says, in effect, ^^ unless that con-

tract was performed the consideration for the notes

sued on fails." So the very court that decided the

cited case would have held against this appellant in

this case.

In the case of Netv Home Sewing Mach. Co. v.

Songer (Mont. 1931), 7 Pac. (2d) 230, the court below

found the facts in favor of defendant. The contract

on its face referred to a ^^ Finance Plan" and the

whole decision of the court rests on this for it says:

^^Finally it is contended that the evidence does

not show that Johnson had authority to enter into

the contract as testified to by defendants. Whether
Johnson had authority to make the contract he

did is immaterial. Since plaintiff accepted the

contract containing the ambiguous terms and
acted upon it by shipping the goods to defend-

ants, it is in no position to urge that Johnson was
without authority to make it. ^Ratification of

part of an indivisible transaction is a ratification

of the whole.'
"

In the case at bar there is no reference in the

printed order received by the appellee of any other

contract. The order is complete on its face and is

unambiguous, so it is impossible to find any ratifica-

tion of any other contract than the one that appeared

on the form they received. It was given no notice of

any irregular transaction.

In the case of Netv Home Serving Mach. Co, v,

Westmorelamd (Ark. 1931), 38 S. W. (2d) 314, the
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facts were found below in favor of defendant. The

whole case turned on a question of delivery—that is,

execution of the order. The testimony and the fact

as found by the jury below was that the printed order

was never delivered to the agent, but that he took it

from the desk of defendant's representative in the ab-

sence of said representative. In the case at bar it is

uncontradicted that the appellant executed and de-

livered the printed order and knew its contents and

did not expect anything else to be inserted therein.

The court also holds that there was no question raised

as to the authority of the agent, the court remarking:

^^As to whether the contract was made or not

was a question of fact properly submitted to the

jury, and the verdict of the jury, where there is

substantial evidence to support it, will not be

set aside on appeal.

If the appellees' e^ddence is true, as the jury

must have found, no contract was ever entered

into. This court does not pass on the credibility

of the witnesses nor the weight to be given their

testimony. '^

In the case at bar, to paraphrase, the court must

have found that a contract was entered into. In the

cited case Haile's testimony was by deposition. In the

present case he appeared in person. The trial court

here had the benefit of his personality—could observe

him—could see him, and believed him. If, in the cited

case, imder the rule announced in that case, the ver-

dict had been in favor of that appellant, Haile's tes-

timony alone was ample to support it. It is sufficient

in the present case. While we resent the false in-
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sinuations of appellant against our client, following

its citation of the last cited case, we appreciate that

this court will not concern itself on this subject.

In the case of White Sewing Mach. Co. ^. Atkinson

dc Son (Ark. 1916), 190 S. W. Ill, again the lower

court found facts in favor of defendant. The court

found as a fact that the Sewing Machine Company

received the printed order with the blank attached and

thus held that they ratified the act of the agent. In the

case at bar there is no evidence that the appellee ever

received the supplemental contract, and the evidence is

conflicting as to whether they w^ere ever attached to-

gether or made at the same time. The trial court

found in favor of the appellee in the present case on

such issue. Clearly the above case can be no authority

in the present one.

In the case of Bonnet Brown Sales Service Co. v.

Dennison Morning Gazette, 201 S. W. 1004, (Texas

Court of Civil Appeals, 1918) the lower court found

the facts for the defendant, thereby creating an en-

tirely different case from the one at bar. The limita-

tion on the agent's authority was, as stated by the

court:

^^The contract contains this provision: ^Sales-

men are not authorized to alter this sales offer

by verbal agreement.' Of course, this provision

in no wav affects the written statement referred

to.''

The court also said:

^^The authority of Hurd to receive written of-

fers is admitted by appellant's president, Arthur
Bonnett."
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In the case at bar the limitation covered all col-

lateral agreements, whether written or oral, and there

was never any admission of any greater authority.

"We will not attempt to distinguish any other cases

cited by appellant under its other propositions, al-

though all are distinguishable. It is clear no case

cited by appellant can assist this court in its decision

on the true issues and facts declared by the trial court.

We submit that the many decisions hereinbefore cited

by appellee warrant an affirmance of the trial court's

judgment. Appellee's cited cases are based upon the

facts actually found by the trial court, all of which

are fully sustained by the evidence.

III.

ANSWER TO APPELLANT'S SECOND PROPOSITION THAT
"THERE WAS NO MEETING OF THE MINDS OP THE
PARTIES."

This proposition is really a corollary of appellant's

first proposition, or rather it follows from it. The

answer to it is the same as the answer to the first

proposition. Appellant's proposition depends, and all

the cases cited by it to and including page 39 of the

brief, are to the effect that there was one single trans-

action and the order and collateral agreement together

made up one order. As we have heretofore shown,

the lower court was amply justified in finding and did

find that there were two transactions, and no one

single transaction. Then, too, this position again

assumes that the agent had authority to solicit any
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order, and, as we have shown, all he had authority to

do was to solicit orders on a particular blank.

Since this conclusively disposes of this proposition,

we see no need to dwell further on it, except to notice

the second line of cases which appellant cites. Appel-

lant claims mistake, on the ground that the minds

never met, but, as we have pointed out, the evidence

failed to show mistake. Therefore, the analogy to

mistake cases fails. If appellant is attempting to

suggest that there was fraud in this case, it can find

no support in the evidence, or in the decided cases on

that subject. Fraud cannot be predicated upon state-

ments promissory in their nature and relating to

future actions, nor upon the mere failure to perform

a promise or agreement or do something at a future

time, or to make good subsequent conditions which

have been assured.

12 R. C. L. 21;

Innershoe Tire Co. v, Treadwell et ah, 286 F.

838 (5CC).

As stated by the Circuit Court of Appeals of Texas

in the case of Innershoe Tire Company v. Williamson,

240 S. W. 330, a court upon which the defendant re-

lies, and in an action similar to the present,

''The promise made by the agent to help ap-
pellee sell the goods did not amount to fraud. It

was merely a promise on the part of the agent to

perform a service which was not performed. That
does not constitute fraud. Bigham v. Bigham, 57
Tex. 238; Railway v. Titterington, 90 S. W. 472
(Tex.), 31 A. S. R. 39; Commonwealth Casualty
Company v. Barrington, 180 S. W. 936 (Tex.)

;

Insurance Company v. Shield, 228 S. W. 196.''
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IV.

ANSWER TO APPELLANT'S PROPOSITION NO. 3, THAT THERE
WAS A FAILURE OF CONSIDERATION FOR THE TRADE
ACCEPTANCES SUED UPON.

This is a proposition which was really appellant's

entire defence in the court below. In order to support

it, it was necessary for appellant to show that the

agent had authority to bind the principal by the col-

lateral agreement of August 14, 1928. This it made

every effort to do in the court below, but failed. Such

a proposition assumes a valid binding contract which

defendant contends plaintiff failed to perform; hence,

the appellant contends, the consideration for the ac-

ceptances failed. It is entirely inconsistent with the

theory that no contract was ever made, because the

offer sent in w^as not the offer given. Under the facts

foimd by the trial court this is the only position the

appellant may assume, but it cannot hope to prevail

upon it for the lower court found the facts against

it, and the law is uniformly so. (See main or affirma-

tive argument of appellee under II above, and cases

cited.)

It is also difficult to comprehend how, as the ap-

pellant contends, the sewing machines could be the

consideration and still say there has been a failure

of consideration. There is not a scintilla of evidence

to the effect that appellant never received the ma-

chines. The receipt is admitted.
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ANSWER TO APPELLANT'S PROPOSITION NO. 4. APPEL-
LANT'S CROSS-COMPLAINT.

This proposition is based upon the cross-complaint

and here again the appellant shows what its real

theory was in the court below for its citations have

to do with recision of the contract, thereby assuming

that a contract was entered into. It will also be no-

ticed that the items demanded by the appellant are in

accord with its theory that the collateral agreement

was binding, for instance, ^^for printing contracts and

stationery necessary to be used in the sales campaign

provided for in said contract.
'^

At the most, under appellant's own citations, all

that would be recoverable, assuming anything is re-

coverable, is the amount actually expended necessary

to preserve the property from loss. Any sales expense

or other items which appellant assumed to contract

for appellee cannot be allowed the appellant. It

should not be overlooked that in this case at the time

of trial the defendant had sold numerous machines,

aggregating in amount received approximately

$4000.00, no part of which money has ever been ten-

dered back to plaintiff.

VI.

ANSWER TO APPELLANT'S PROPOSITION II, THAT THERE
IS NO EVIDENCE TO SUPPORT THE TRIAL COURT'S FIND-
INGS VII AND VIII.

Since there was evidence to support the other find-

ings, and they alone were sufficient to support the
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judgment, it is immaterial whether there was evidence

to support these particular findings or not. Appel-

lant, in the court below, never objected to either of

these findings. There is no question of law before

this court as to the sufficiency of the evidence to sup-

port either of them. Even if it were necessary to find

evidentiary support for these two findings, the trial

court was amply justified in making them, if upon
nothing else than the letter of C. Haile, which appel-

lant quotes on page 47 of the brief. The entire letter

is set out on pages 162-163 of the Transcript of

Record.

In addition to the letter, the testimony of C. Haile

throughout regarding the small margin allowed the

manufacturer, the fact that they w^ould not have ac-

cepted such a contract, and the very contract itself,

providing for no duties or liabilities on the part of

the appellant and yet providing for a substantial

profit to appellant on such machines as were sold,

and the refund of all moneys paid on all machines not

sold within the year, is on its face an extraordinary

agreement and one which anyone would be justified

in so calling without a single bit of evidence to sup-

port it, all of which supports the court below in

making these findings.

We direct the court's attention to the fact that the

collateral agreement, defendant's exhibit ^^B," was

and is the contract of the agent Dockery. It was this

agent who provided the salesmen. It was he who on

two different occasions wired the defendant personally

regarding salesmen, (pp. 109, 176, Tr. Rec.) Every-

thing done under this collateral agreement was done

by Dockery individually and not by or on behalf of
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this plaintiff. It seems clear that the agent intended it

as his own—apparently he intended to perform. The

greater obligations under the agent's agreement were

promises of resales. The greatest complaint on the

part of the defendant is the fact that Dockery quit

selling. The defendant still has its redress against

the agent if it has been damaged by alleged breach of

the agent's agreement. It apx)ears that the defendant

had the opportunity to engage competent salesmen

before the acceptances fell due—and after it knew

plaintiff declined to accept the agent's agreement,

but for reasons known only to itself failed to do so.

(p. 164, Tr. Rec.) Defendant still retains the unsold

portion of the machines from the sale of which, plus

that which it has already received from the sale of

a portion of them, it can pay plaintiff the amount

due under this judgment, and still realize its profit.

We can see nothing in defendant's suggested estoppel

—nor in its charge that the plaintiff has not proceeded

in good faith. The record will be searched in vain for

the slightest intimation of want of good faith on the

part of appellee. The fact that it never negotiated

the unconditional negotiable instruments and have

thus destroyed defendant's defense (which defendant

admits would have occurred by the negotiation, p. 43

of Appellant's Brief) is the most convincing evidence

of good faith on appellee's part. It cannot be over-

looked that the defendant wilfully refused to notice,

benefit by or follow the advices it received regarding

the limitations on the authority of appellee's agent

Dockery. We submit, without citation of authority

that it is appellee and not appellant that can avail

itself of the doctrine of estoppel herein.
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VII.

ANSWER TO APPELLANT'S PROPOSITION III—THAT JUDG-

MENT NOT SUPPORTED BY, AND IS AGAINST THE GREAT
WEIGHT OF, THE EVIDENCE.

We have previously pointed out the fact that the

trial court was amply justified in sustaining appel-

lee's position that its agent did not have authority to

enter into the collateral agreement, so we deem it un-

necessary to repeat.

As to the entire review, we may disregard appel-

lant's proposition that the judgment is ^^ against the

great weight of evidence'' for if there is any evidence

to support the judgment it will not be reversed on

appeal. (See appellee's first proposition under the

answer to appellant's first proposition.)

That there is no evidence to support this judg-

ment is absurd on its face. A mere cursory reading

of the transcript will convince the court of this with-

out burdening it with a favorable restatement in the

nature of the one presented by appellant. Indeed

appellant's own statement shows that it is based on an

argument as to the weight of the evidence and not to

the effect that there is no evidence.

DISCUSSION OF TRIAL COURT'S OPINION.

Of course, the memorandum of the trial court, ex-

plaining its reasons for holding as it did, is not a part

of the case on appeal. It cannot be a finding of fact

and no error can be assigned thereon.

Fleischmann Co. v. United States, 270 U. S.

349, 46 Sup. Ct. 284, 70 L. Ed. 624;

Chi7ia Press, Inc. v. We})}), 7 P. (2d) 581

(9CC)
;
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Northern Idaho cfe Montana P. Co, v, A. L,

Jordan L, Co,, 262 F. 765 (9CC)
;

Java Cocoanut Oil Co. Ltd, v, Pajaro Valley

Nat, Bank, 300 F. 305 (9CC)

;

Buechle v, Montgomery et al,, 45 F. (2d) 987

(8CC).

It seems almost unnecessary to burden the court

with an answer to this discussion. We have already

pointed out that the court was justified in its judg-

ment. The only attack made by the appellant is upon

one case cited by the court below. That case was cited

for the one purpose of showing what type of agree-

ment would be considered an extraordinary agree-

ment, and the case is clearly authority for the prop-

osition that an agreement such as the collateral one

in the case at bar is an extraordinary agreement.

It is to be observed that the trial court's findings

are consistent with its opinion and the theory of the

case upon which it was tried. The material findings

expressed in the opinion are adopted in the findings.

We respectfully submit that the judgment of the

trial court should be affirmed.

Dated, Prescott, Arizona,

June 1, 1932.

Francis D. Crable,

Howard Cornick,

CoRNicK & Crable,

Attorneys for Appellee,


